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In the ongoing legal struggle over the defrnition of marriage in the

United States, the opposing sides not onlyhave conflictingviews aboutthe

underlying constituiionai and policy questions, but also about the

uppropriJe forum in which these conflicts should be worked out. Thus,

*hlt. tn. highest courts of three states have concluded that those states'

definitions of marriage were constitutionally infirm,r the legislatures of

thirty-six states have enacted statutes to reaffirm their states' definition of

marriage as the union of a man and a woman'2

As the momentum (real or perceived) in favor of a redefinition of

marriage has increased, so has opposition to the redefinition. A unique and

possibiy unprecedented development has been the enactment of state
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constitutional amendments in eighteen states over the last eight years.J
This number is likely to increase. as additional states vote on proposed
amendments in the coming years.*

The passage and enforcement of these amendments are,
predictably, not without controversy. The amendments have been subject
to legal challenges in the debates surrounding ratification and, in some
cases, in post-ratification litigation.s This article first briefly surveys the
current state marriage amendments. It then turns to legal objections to the
amendments including those raised in the public debate surrounding their
passage and those arising in litigation. The article also demonstrates that
the objections presented largely stem not from real legal problems but,
instead, from opposition to the underlying policy of the amendments. This
contributes to a "bad faith" reading of the amendments which emphasizes
unsound interpretations of the amendments in order to dissuade supporters
of marriage who would likely support the amendments otherwise.

II. Exrsrnc Srarn Mlnnrncp AunNounNrs

The eighteen existing marriage amendments share a number of
similarities and exhibit some important differences. For instance, all of the
amendments were passed by significant margins when they were voted on
by citizens. The greatest margin was in Mississippi which approved its
amendment with 867o of the vote.o Five states (Arkansas, Kentucky,
Georgia, Louisiana and Oklahoma) approved their amendments with

' ALASKa CoNsr. art. I, $ 25; Anx. CoNsr. amend. 83; Ge. CoNsr. art I, $ IV, para. I;
HRw. CoNsr. art. I, $ 23; KAN.CoNsr. art. 15, $ l6; Kv. CoNsr. $ 2334; Le. CoNsr. art.
XII, $15; MIcs. CoNsr. art. I, $ 25; MIss. CoNsr. $ 263-4; Mo. CoNsr. art. I, $ 33;
MoNr. CoNsr. art. 13, $ 7; Nes. Cousr. art. I, $ 29; Nev. Corusr. art. I, $ 2l; N.D.
CoNsr. art. XI, $ 28; OHIo CoNSr. art. XV, $ l1; Oru-e. CoNsr. art. II, $ 35; On. CoNsr.
art. XV, $ 5a; Ureu CoNsr. art. I, $ 29.
o See Brad Knickerbocker, Ripples Spread as States Vote on Same-Sex Maniage,
CsnrstnN ScI. MoNnoR, Apr. 7, 2005, at 2, available at
http ://www. csmonitor.com/200 5 / 0401 | pO2s02-usj u.html.
s Id.
6 See Dyana B agby, Marriage Ban Swe eps I I State s,WlsswctoN BLeoe, Nov. 5, 2C[/,,
available athttp:llwww.washblade.corn/2U04ll1-5lnews/nationaVl l states.cfm; Michael
Foust, .I-a. Judge Tosses out Maniage Amendment; 78 Percent Had Approved It, BP
NEws, Oct. 5, 2004, available athttp:llwww.bpnews.net/bpnews.asp?ID=19333.
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margins ranging from 7 5o/o to 7 g%o.7 Another nine states (Alaska, Hawaii,
Kansas, Missouri, Montana, Nebraska, Nevada, North Dakota and Utah)
approved their amendments with percentages ranging from 660/o to T;/o.'B
The other states' passage rates were 56% i;oregon, igv" inMichigan, and
62% inohio.e In addition, all of the amendments also address the state,s
definition ofmarriage as welr as the recognition of marriages contracted in
otner states.'"

of the amendments approved to this point, ten were initiated by
legislatures (Alaska, Georgia, Hawaii, Kansas, Kentucky, Louisiana,
Mississippi, Missouri, oklahoma, and utah) and eight bypoi,ta. initiative
(Arkansas, Michigan, Montana, Nebraska, Nevada, Norttrr bakota, ohio,
and oregon).rr The majority of the amendments currentry in effect
explicitly address not only the definition of marriage, but also the creation
of a quasi-marital status meant to approximate mailage under a different
name (Arkansas, Georgia, Kansas, Kenfucky, Louisiana, Michigan,
Mississippi, Nebraska, North Dakota, ohio, oklahoma, una t_rtun).E'

Although these amendments are similar, they arose from different
motivations. For example, the first two amendments, in Alaska and
Hawaii, were both responses to specific court decisions.t3 In Alaska, a

' ,See sources cited supra note 6.o.^see sources cited supra note 6; see also David orgon coolidge, The Hawaii MarriageAmendment, Its Origins, Meaning and Fate,22u. rtaw. r-. nui. 
'rg,20 

(2000); Kevin G.clarkson et al., The Alaska Marriage Amendment: The peopre's' cliir" on the LastFrontier,l6 ALASKAL Rev 2r3,244 (1999); Tom Shaw, L)wsuit over 416 Reacried,ouena wonm-HenalD, Nov. 19,2000,at rB; Sean whaley, state Bailot euestion 2,LAS vEGAs Rrvnw-JounrAl, oct. 24, 2000, at 42AA: sieve Kanigh er, MarriageProposal Heading to Legisrature, Les vscas suN, Nov. 6,2002, at 9; John Hanna,Kansas Marriage Amendment Approved by r(ide Margin rirvs Nnws, Apr. 6, 2005,http://www.kctv5.com/global/story.asp? s:3|i2049&clientType:printable.
iee uagby, supra note 6.'u see william C. Duncan, Revisiting state Marriage Recognition provisions, 3g

9nnrcuroN L. Rrv. 233, 261-62 (2005).
" Id.
" Id. at262-63.
13seeBrausev.BureauofvitalStatistics,No.3AN-95-6s62cl,l99gwL 

gg743,at*l
(Alaska Super. ct. Feb. 27, lggg); Baehr v. Lewin, g52 p.2d 44, 67-6g (Haw. lgg3);Baehr v. Miike, cIV. No. gr-r394,1996 wL 694235, at *2r (Haw. cir. ct. Dec. 3,I 996).



236 Florida Coastal Law Review [Vol. VII:233

trial court decision invoked the state constitution's privacy provisions in
identifting a fundamental right to choose a life partner.ta This led to the
proposal and ratification of an amendment within the year.15 The Hawaii
Amendment was also spurred by court decisions - the 1993 decision of the
Hawaii Supreme court that the marriage statute constituted sex
discrimination and the 1996 decision of a superior court which held on
remand that the state could show no compelling justification for the
discrimination in the statute.16 The text of the gawaii amendment clearly
relates to this context as it specifies that the legislature, rather than the
court, has the authorify to define marriage.lT

The next two amendments, Nebraska and Nevada, arose from the
failure of state legislatures to enact marriage recognition statutes.l8 Two
events loom large in the motivation for the enactment of the thirteen
amendments approved in2004, as well as Kansas' enactment in 2005. The
first event was the decision of the Massachusetts Supreme Judicial court
to redefine marriage in Massachusetts.le The second event was the high
profile media event in which the mayor of San Francisco issued thousands
of marriage licenses to same-sex couples across the country.2' within
months of these events, thirteen states had amended their constitutions to
define marriage and others were acting to join them.2l

ilI. ANswrnrNG OBJECTToNS To rHr AITnNDMENTS

Although the law review literature has notyetbegun to assess these
developments, the public debates surrounding the enactment of the
amendments and the litigation challenging them in some states has
produced a list of objections to the amendments. These can be grouped
into three general categories: procedural, substantive and philosophical.

to  Brouse, l998 WL 88743,  at  *1.
15 ,See Clarkson et al., supra note 8, at244.t.6 Lew in, 852 P .2d, at 60; Miike, 1 996 WL 69423 5, at *21 .
" Lewin, 852 P .2d at 60; Miike, I 996 WL 694235, at *21 .r8 See Duncan , supra note 10, at24648.
'' Goodridge v. Dep't of pub. Health, 79g N.E.2d 941 (Mass. 2003).-" 

see cheryl wetzstein, Licenses to Gays Top 2,000, wess. TMEs, Feb. 17, 2004, at
Al, avai I ab le at http : / I www.washtimes.co m/national/2004021 6-l I s93 4-7 61 2r.htm.'' Knickerbocker, supra note 4.
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while formidable as a rhetorical matter, the objections to marriage
amendments are without merit if assessed analvticallv.

A. Procedural

1. Rush to Judgment

The first procedural objection identified was that some of the
amendments were enacted after a rush 1o judgment either by quick
legislative approval or signature gathering.22 This objection discounts the
fact that the marriage amendments faced and overcame significant
procedural hurdles. In every instance, the legislatively proposed
amendments had to garner super-majorities in both legislative houses.23
As for the initiatives, significant numbers of signatures had to be gathered
just to allow a vote on the amendments, sometimes against significant legal
efforts to challenge the gathering.'o Because the legislative majorities and
signatures were often quickly secured, oaponents challenged the resulting
amendments as thoughtless or rushed.25 This ignores a more plausible
explanation for the quickly garnered support - the public understanding of
marriage is so widely shared that it is not difficult for people to react
against efforts to discard that meaning. The objection also implies that the
large majority of voters who approved these amendments were either
unable to make reasonable judgments or acted in bad faith.

" See generally Kevin Mayhood, Group Seeks Support for Gay-Marriage Ban,
Cor-uhasrA DrspercH, May 29,2004, at2B.
'3 see, e.g.,MoNr. coNsr. art. XIV, $ 8 (requiring amendment to receive two-thirds vote
of all members of the legislature before being submitted to the people); GA. coNsr. art. x,
$ I, para. 2 (requiring amendment to receive two-thirds vote of each house before beins
submitted to the people).
" Duncan, supra note 10, at237 .
25 See Editori al, Gay Marriage Foes Wrong to be Rushing, DRyroN Dery News, Aug. 7,
2004. at A6.
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Although legal standards vary from state to state,26 many states
require that multiple amendments must be approved separately. Separate
approval allows voters to have a fair opportunity to make discrete choices
without feeling they approved of something they would not have supported
because that thing is tied to something that they would have appr&ed.27
Arguments in lawsuits and during public campaigns have chaiged that
some of the marriage amendments advanced multiple issues in the same
ballot question.28

This objection is also flawed. It too assumes that voters are
incapable of having a sophisticated understanding of what they are being
asked to vote on. It further requires a tortured reading of the amendments
based on a false dichotomy not recognized,by amendment sponsors and
supporters. The dichotomy advanced by amendment opponents is that
marriage is merely a word (something of a trademark), which can be easilv
separated from the legal benefits it triggers.2e Therefore, in order to
comply with the single subject rule, an amendment can only address the
use of the term marriage and any substantive effect of being married must
be treated as a separate question.3O This distinction, howiver, is merelv
artificial and has no precedent in the law ofmarriage. Every state statutory
scheme provides marriage with an independent legal significance.
Specifically, by marrying, couples automatically assume .i.tui., obligations
and gain various benefits even if they do not fullywant these obligations or
benefits to follow their decision. other relationships may trigger one or

%,see Rachael Downey et al.,A survey oJ'the single subject Rule os Applied to statewide
Iniliatives, l3 J. CoNrEMp. LEGAL IssuEs 579 (2004).
"'^See, e.g., OR. CoNST. art. XVII, $ l; Kv. Coxsr. $ 256.
" Sr", 

".g..Forum 
for Equal. pAC v. McKeithen, g93 So. 2d715(La. 2005).

" see complaint at 2. Martinez v. Kulongoski. No. 05C-l1023 (or. cir. ci. filed Jan.
2005), available at http:/lwww.domawatch.org/cases/oregon/martinezvkulongoski/
20040131_complaint.pdf (alleging that oregon's single sentence stating oregon's policy
to only recognize as valid the marriage of one man and one woman violated the Or"gon's
single subject rule because the amendment affects numerous constitutional provisions).30 Id.



The idea that the status of marriage can be separated from the
benefits flowing from it is a legal fiction created in recent court
decisions.'' Legislators and voters can reasonably conclude that the
creation or recognition of a legal status which has the identical effect of a
marriage, but is called by a different name, is really a stealth redefinition of
marriage. consequently, legislators and voters can reasonably conclude
that a simultaneous vote on what marriage will mean legally and what it
will not mean legally does not implicate two separate questions. It is not
enough to say, as some opponents do, that they would have liked to vote
for the definition of marriage but also for some marriage equivalent like
civil unions. These issues are linked in the efforts ofthe proponents ofthe
amendments, and it is their intent, not that of the objectors, that is relevant.

Any amendment may have an effect on conflicting values if the
determination of the conflict is made bypolling the subjective opinions of
opponents. The Georgia constitution, which is the subject of one of the
single-subject challenges,32 contains a number ofprovisions that illustrate
this fact. Article I, section l, paragraph 4, provides in part: ..[n]o
inhabitant of this state shall be molested in person or property or be
prohibited from holding any public office or trust on account of religious
opinions. This provision, understood by its framers to address the
matter of "freedom of religion," could be objected to by those who have no
concerns about allowing individuals their own belief without being
deprived ofproperty, but would not go so far as to prevent the government
from creating a religious test forpublic office. Louisiana's state marriage
amendment contains "a single plan to adequately defend traditional
marriage,"3a and all elements of the amendment advanced that purpose:

20051 VI/. Duncan 239

more of these benefits based on dependence or some other policy not
related to marriage.

3r ,see Baker v. Vermont, 744 A.2d,g64 (vt. 1999); Tanner v. or. Health Sci. univ., 971
P.2d435 (Or. Ct. App. 1998).
" Sce O'Kelley v. Cox. 604 S.E.2d 773 (Sup. Ct. Ga.2004).
" GR. CoNst. art. I, $ l, para. 4.'" McKeithen,893 So. 2dati36.



240 Florida Coastal Law Review [Vol. VII:233

[i]n effect, the amendment provides the only contract or
legal instrument whereby the state is mandated to bestow
all or substantially all the rights, civil effects, and legal
incidents of marriage upon the parties in recognition of the
legal status created or established by said contract or
instrument is the contract of marriage between one man
and one woman.35

B. Substantive

l. Denies Benefits

The most incessant and aggressively advanced argument against
state marriage amendments has been that these amendments will result in
the denial.of rights to same-sex couples (and possibly other unmarried
persons).36 This argument has often taken the form of a rhetorical ,.parade

of honibles" with the amendments purportedly denying hospital visitation
to committed couples, invalidating wills, etc. In the utah amendment
debate, the slogan was: "it goes too far."37 Specific charges vary from
state-to-state but generally focus on either an alleged wide scope of the
amendment or the unfairness of denying certain benefits to unmarried
couples.

The six states whose amendments merely define marriage as a
union of a man and a woman would seem to be less open to these kinds of
charges since their effect is relatively straightforward. These amendments
still face the charge of denying benefits to same-sex couples. For instance,
opponents might say that the amendment would prevent same-sex couples

3s Id.
'u Eric Stefanec, Mimicking Marriage: As the Evolution of the Legat Recognition of
Same-Sex Marriage Progresses, Civil tJnions Currently Represent the Best Alternative to
Marriage,30 U. DeyroN L. Rrv. I l9 (2004).
" Travis Reed, Battle over Gay Maniage Toughens, Derr-v HSRALD, oct. 2,2004,
ovailable at http:llwww.harktheherald.com/modules.php?op:modload&name:News&
fi le=article&sid=36273 &mode=thread&order:0&thold:O.
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from accessing "thousands" ofbenefits.38 This is not, however, absolutely
precise. while it is true that many benefits and obligations automatically
accrue to married couples (assuming they do not opt out of these through a
valid ante nuptial agreement), it does not necessarily follow that these
benefits are denied to the unmarried.3e Many benefits will still be
accessible through private agreements or a legal tool such as a power of
attorney.a0 Thus, the marriage definitions do not foreclose the extension of
individual benefits to unmarried couples.

The remaining states with more detailed amendments have been
more intensively attacked for denying rights. The responses to these
attacks obviously depend on the actual language of the amendments.

Three amendments address marriage equivalents by prohibiting
recognition or validity of a "legal status" which is "identical or
substantially similar to marriage" (or "marital status") for .,unmarried

individuals" or "persons."4l The language of these amendments makes
clear that they will have no effect on private arrangements because they
apply only to a "legal status." An employer's decision to offer benefits or
an individual's will cannot create a "legal status." only a governmenr
body can do that. The scope of the restriction is further limited bythe fact
that the legal status must be identical or substantially similar to marriage.
Thus, the extension to unmarried couples of a limited number of benefits.
even if those benefits are typically afforded onlyto married couples, would
not violate this prohibition. certainly, benefits which are generally
provided to persons on a basis other than marriage (such as insurance
coverage which is provided to dependents or visitation privileges which
are extended to parents) could be offered to unmarried persons without
running afoul of these amendments.

38 Joshua K. Baker, I ,000 Federal Benefits of Marriage? An Analysis of the t 997 GAo
Report, rMAPP Por-rcy BRTEF, May 26, 2004, available at
http;//www.marriagedebate.com/pdf/iMApp.GAo.pdf (questioning same-sex couples
being prevented from accessing thousands ofbenefits claims).3e S-ee generatty id. (listingseveral benefits that married couple can expect to receive).
" see Teresa Stanton collett, Benefits, Nonmarital status, and the Homosexual Agenda,
I I WDENER J. Pue. L. 379 e00D.
otARK. CoNsr. amend. 83, g 2; Ky. CoNsr. g 233a; LA. CoNSr. art. XII, g 15.
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Two amendments prohibit recognizing other legal statuses as
marriag.es or giving them "the same or substantially equivalent legal
effect."42 The analysis of extensions of benefits under these provisions
would be the same as the ones noted above. These amendments also
require the creation or recognition of a legal status (thus limiting their
effect to public acts rather than private arrangements) and are narrowly
targeted at statuses that are equivalent to marriages.a3 The meaning of
"equivalence" (or "substantially similar" as in the previous amendments) is
elucidated by looking at the kinds of legal status the language in these
amendments aim to prevent. when the first marriage amendments were
adopted in 1998, they addressed only the definition of marriage.aa
Certainly there were laws at the time that provided benefits to unmarried
persons, but the amendment framers saw no need to address these. This
situation changed in 2000 when the vermont Legislature, by order of the
vermont Supreme court, created the new legal stafus of "civil unions."45

The innovation of the civil union law was that it went far beyond
giving piecemeal benefits to unmarried persons. The laws created a legal
status (compl ete with I icens ing, solemn izationand di ssolution procedures)
that had the effect of creating a marriage equivalent by defining a civil
union as "two eligible persons [who] have established a relationship
pursuant to this chapter, and may receive the benefits and protections and
be subject to the responsibilities of spouses."46 These laws further
provided that "[p]arties to a civil union shall have all the same benefits,
protections and responsibilities under law . . . as are granted to spouses in a
marriage" and "[a] party to a civil union shall be included in any definition
or use of the terms 'spouse,' 'family,' 'immediate family,' 'dependent,'
'next of kin,' and other terms that denote the spousal relationship, as those
terms are used throughout the law."47

The domestic partnership status in california closely follows the
state's marriage law in a number of ways. First, the rules on capacity are

il N.O. Cousr. art. XI, g 28; UreH CoNsr. art. I, g 29.ar See constitutional provisions cited supra note 42.
" Ausxe CoNsr. arr. l, g 25 (1998); Hew. CoNsr. art. I, $ 23 (1999).ot ̂ tee cases cited supra note 3 l.
"o vr. SrRr. ANN. tit. 15, g t20l(2) (2004).
47 Id.
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almost identical: both can involve only two people; neither partner can be
married to anyone else; the partners can not be related by blood in a way
that would invalidate a marriage; they have to be eighteen years old; and
they must be capable of consenting.ot Secondly, the law specifically
incorporates marital benefits by reference: "[r]egistered domestic partners
shall have the same rights, protections, and benefits . . . as are granted to
and imposed upon spouses."4e The provision relating to superior court
dissolution of domestic partnerships also incorporates marriage by
reference: "[t]he dissolution of a domestic partnership . . . shall follow the
same procedures, and the partners" shall have the same rights and duties
"as apply to the dissolution of marriage."50 The law also requires state
agencies to modiff forms that "use the terms spouse, husband, wife, father,
mother, marriage, or marital status" to include "appropriate references to
state-registered domestic partner, parent, or state-registered domestic
partnership."sl The section on construction calls for a liberal interpretation
of the law so as to "secure to eligible couples who register as domestic
partners" the benefits and duties which "the laws of California extend to
and impose upon spouses."52

other amendments will likely have a similar effect even though
their language on the issue varies. For instance, the oklahoma provision
states that neither the "Constitution nor any other provision of law shall be
construed to require that marital status or the legal incidents thereof be
conferred upon unmarried couples or groups."53 This clearlyprevents the
result in the Massachusetts and Vermont cases where courts construed the
state constitutions to require redefining marriage and the creation of its
equivalent.to This amendment would not affect the provision of benefits to
unmarried couples if done through the legislature which generally does not
"construe" other law in the exercise of its duties.

a8 See CeL. FAM. CoDE g 297 (West 2005).
on Id. atg 297.5(a).
to Id. at $ 299(d).
t '  CAL. Gov'r ConE g 14771 (West 2005).
s2 2003 Cal. Stat. c.421(A.8.205\.

" OrL.q,. CoNsr. art. II, g 35 (emphasis added).
5a,See Goodridge v. Dep't of Pub. Health, 798 N.E.2d 941 (Mass. 2003); accordBaker v.
Vermont, 744 A.2d 864 (Vt. 1999).
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The Michigan amendment declares that only the union of a man
and a woman may be "recognized as a marriage or similar union for any
purpose.")) The relevant language here, "similar union," tracks the
formulations of the amendments described above although it is arguably
less narrow. The amendment would still not affect arrangements that are
private in nature since these do not depend on marital status; it would
clearly allow some benefits to be afforded to the unmarried, provided they
do not rely on the creation of some kind of legal status ("union").

Ohio's amendment is unique for specificallymentioning "political
subdivisions."56 However, like the other amendments, it uses the term
"legal stafus" to prevent application to private arrangements and requires
that the status must intend "to-_approximate the design, qualities,
significance or effect of marriage."" This is a broader approach than some
of the other amendments and the effect of the "intent" requirement is not
yet clear. It would certainly apply to the Vermont and California laws
which specifically reference the intent to treat unmarried persons as
"spouses."s8 A more limited grant ofbenefits based on dependence (which
is a concept traditionally separate from and broader than marital status)
would likely not be affected.

The Kansas and Georgia amendments are the most broadly-worded
amendments. The Georgia amendment seems to track the other states' use
of the concept of "stafus" with its use of "union" suggesting that it would
only apply to publicly created statuses rather than privately ordered
arrangements.5e The Kansas amendment seems, at first glance, not to
contain this limitation because ituses the term "relationship."60 However,
both amendments say that this "union" or "relationship" cannot be
"entitled'to the "benefits" (in Georgia) or "rights or incidents" (in Kansas)
of marriage.6r This suggests that the benefits would have to flow, by
operation of law (an "entitlement"), to the status or relationship, which

tt Mrcn. CoNsr. art. I, $ 25.
'o OHro CoNsr. art. XV, $ 1 1.
si Id.
tt vr. Srer. ANN. tit. 15, $ l20l(2); Cnr. Fnv. CoDE g 297.
se See Ge,. CoNsr., art. I, $ IV, para. I(a).
60SeeKAN. CoNsr. art. 15, $ l6 (2005).
6r^See Ge. CoNSr., art. I, g 4,para.I(a) (200a);KAN. CoNSr. art. 15, g 16 (2005).
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strongly implies that Kansas' amendment does not apply to private
ordering.62 Since these amendments do not use such language as'osame,"
"substantially equivalent," or "similar," they can be read more broadly than
the other amendments in terms of the benefits to which they apply.

The modifier in both the Georgia and Kansas amendments is the
phrase "of marriage." The effect of the amendment is limited to benefits
or rights that are specifically tied to marriage. This would continue to
allow individuals access to benefits available on a basis other than marital
status. As Professor Teresa Stanton Collett notes:

[t]he availability of private agreements and a careful
analysis of the 'marital benefits'reveal that there are few
advantages in furtherance of economic sharing by married
couples that are not available to same-sex couples through
private ordering of their relationships, and the few
advantages that cannot be duplicated impact remarkably
few individuals.63

Since many rights associated with marriage (such as hospital visitation) are
generally available to people who are not married (i.e. parents and
children), the effect of the language in the two amendments may actually
be much more modest than an initial reading might suggest.

Nebraska's amendment is unique because it uses examples to
describe the kinds of legal statuses that cannot be created or recognized in
the state.6a This makes the amendment simultaneously broader and
narrower than the other amendments. It is broader, at least insofar as it
applies to more than just legal statuses that are extremely marriage-like
since domestic partnerships can be very limited in their legal effect.o' It is

62 See Kansas Corporations To Maintain Gay Partner Benefits Despite Amendment,
365Gey.Cou, Oct. 8, 2005, http://www.365gay.com/newscon05/04/040705ksFolo.htm
(stating that this is also the understanding of major corporations who have suggested that
they will continue to offer employment benefits to domestic partners oftheir employees in
Kansas).
o' Collett, supra note 40, at 392.
s See Nss. CoNIsr. art. I, $ 29.
65 See William C. Duncan, Domestic Partnership Laws in the IJnited States: A Review
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also broader in that it does not speciff the type or number of benefits that
will not be available.u6 As long as the legislature does not create (or a
court recognize from another state) a status similar to a civil union or
domestic partnership, benefits can flow to the unmarried couple. For
instance, the amendment would not be implicated if a law allowed medical
decision-making on the basis of a power of attorney or insurance coverage
for a dependent.

This argument neither assumes nor implies that extendingbenefits
to unmarried persons solely on the basis of a sexual relationship is good
public policy.67 It merely posits that the dramatic claims of amendment
opponents that contracts will be voided and the unmarried denied health
coverage are not supported by reference to the actual amendments which
they claim will produce these results.

In concluding this section, one area ofthe law where an amendment
has been held to invalidate an existing legal provision should not be
overlooked. This is the area of domestic violence protection. The
seriousness ofthis objection is underscored by the fact that coverage in
domestic violence statutes is one area of the law where the vast majority
would agree that cohabitants are appropriately recognized since research
suggests they experience higher rates of domestic abuse.68 As has been
widely reported in the press, a lower court in Ohio suggested in Ohio v.
Burk that that the state's marriage amendment prevents prosecution of
cohabitants for domestic violence because "cohabiting is a relationship that
in all essential respects approximates the significance or effect of
marriage."6n However, in a case which was not widely reported, another
Ohio court has reached the opposite conclusiott.to This is not surprising
since the decision in Burk is certainly novel.

and Crit ique,20Ol BYU L. REV. 961 (2001).
ou See NnB. CoNsr. art. I, $ 29.
67 See William C. Duncan, The Social Good of Marriage and Legal Responses to Non'
Marital Cohabitation, 82 On. L. Rnv. l00l (2004).
ur Id. at looT-08.
ut Ohio v. Burk, No. CR 462510, slip op. at 6 (Ohio Ct. Com. Pl. Mar. 23,2005).
7o See id. at ll.
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As the ACLU points out in a brief in a similar Ohio case,
"[a]lthough cohabitation defines a relationship between people, that
relationship is factual rather than legal. Cohabitation is not a legal status of
any sort, let alone one like marriage, or that 'intends to approximate the
design, qualities, significance or effect of marriage."'71 This accords with
the definition of the word cohabitation: "[t]he fact or state of living
together, especially as partners in life, usuallywith the suggestion of sexual
relations."72 Thus, by merely recognizing the fact that some unmarried
people live together, the state has not (as,the amendment prohibits)
"create[d] or recognize[d] a legal status."'' The Ohio amendment
language is unique, and the relevance of this analysis would be even more
pronounced in states where the amendments are arguably narrower,
requiring the creation of a legal status identical to marriage in order to
violate the amendment.

2. Federal Constitutional Claims

White this article is not the setting to address all of the federal
constitutional claims in depth,?a this article demonstrates that any claim
that these amendments are self-evidently unconstifutional cannot be
sustained. Perhaps most significant is the fact that the few federal courts
which have heard federal constitutional challenges to marriage laws have,
without exception, rejected these challenges.

The first case to weigh the constitutionality of a state marriage law
raised federal claims and was eventually appealed to the U.S. Supreme

" Memorandum of American Civil Liberties Union of Ohio as Amicus Curiae in Support
of the Position that Ohio Domestic Violence Laws are Not Affected by Issue I at 3, State
v^. Forte (Ohio Ct. Com. P1.2005) (No. 460137).
'' BLACK's LAw DrcrroNer.y 277 (8th ed. 2004) (emphasis added).
73 see oHro CoNsr. art. XV, $ I l.7a Slee Monte Stewart, Judicial RedeJinition of Marriage,2l Ce,NnonN J. Farra. L. ll
(2004) (comprehensively responding to equality and dignity claims); William C. Duncan,
"The Mere Allusion to Gender": Answering the Charge that Marriage ls Sex
Discrimination, 46 Sr. Louts U. L.J.963 (2002); William C. Duncan, The Case for a
Federal Marriage Amendment,30 T. MARSHALL L. REV. 145 (2004).
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Court.75 The case resulted in a decision on the merits, specifically, a
dismissal for failure to state a substantial federal question.T6 Contem-
poraneous state court decisions similarly rejected federal claims.77 The
U.S. Supreme Court's dismissal was relied on by a later federal court of
appeals decision which rejected federal constitutional claims in a challenge
to the definition of marriage for immigration purposes.T8

After the U.S. Supreme Court decision in Lawrence v. Texas,Te a
same-sex couple sued to compel an Arizona court to issue marriage
licenses claiming that the Lawrence decision mandated a redefinition of
marriage.8O The Arizona Court of Appeals rejected the claim that the
federal right of privacy should result in a new definition of marriage.sl
More recently, a federal bankruptcy court and a federal district court have
upheld the federal Defense of Marriage Act's ("DOMA") definition of
marriage as the union of a man and a woman against constitutional
challenges.tt The bankruptcy court distinguished Lqwrence because that
case involved privacy issues, not public status and held that there was no
fundamental right to same-sex marriage.s3 The court also rejected the
argument that DOMA discriminated on the basis of gender and concluded
that "sexual orientation" classifications did not merit heightened equal
protection scrutiny.sa The court reasoned that the legislature could

tt Bakerv. Nelson, l9l N.W.2d 185, 187 (Minn. l97l),cert. dismissed,409 U.S. 810
(1972) (failure to state a substantial federal question).
'o Id.
77 See Singer v .Hara,522 P.2d I 1 87, I 189 (Wash. App. 1974), cert. denied,84 Wash. 2d
1008 ( l97a); Jones v. Hallahan, 501 S.W.2d 588, 589 (Ky. Ct. App. 1973); Dean v. D.C.,
653 A.zd 307 (D.C. App. 1995).
t t  Adams v.  Howerton,673 F.2d 1036 (9th Cir .  1980),  cer t .  denied,458 U.S.  l l11
0982).
t' La*rence v. Texas, 539 U.S. 558 (2003) (invalidating a Texas law making sodomy
between persons of the same-sex a criminal offense).
80 Standhardt v. Sup. Ct.,77 P.3d 451 (Ariz. Ct. App. 2003).
tt Id.
u In ," Kandu, 315 B.R. 123,138-41(Bankr. W.D. Wash. 2004); Wilson v. Ake, No.
8 :04-CV- I 680-T-30TBM, 2004 WL 3 | 42528, at * 4-6 (M.D. Fla. July 20, 2004).
t ' In  re Kandu,315 B.R.  at  138-41.
to Id. at142-43.
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rationally conclude that DOMA advances a legitimate s_tqte interest in

ensuringthat children are raised by a mother and a father.ss

In the district court case, the plaintiffs had argued that the U.S.
Supreme Court decision in Lawrence created a fundamental right to same-
sex marriage.86 The court rejected the claim relying on contrary Eleventh
Circuit precedent which held that Lawrence did not recognize any new
fundamental right, the Lawrence majority disavowals of an effect on
marriage, and the prudential consideration that recognizing a fundamental
right removes a question from the political debate.87 In regards to the
equal protection claims, the court held that no suspect class was affected
by the marriage law so the statute would receive rational basis scrutiny.88
Since the Eleventh Circuit recognized that "encouraging the raising of
children in homes consisting of a married mother and father is a legitimate
state interest," the statute survived that rational basis scrutiny.8e

A federal district court judge in Nebraska who denied the State's
motion to dismiss a federal constitutional challenge to Nebraska's marriage
law prompted much controversy.eo This decision does not defeat the
assertion that marriage laws have never been invalidated under the federal
constitution because it is only an initial ruling on a motion to dismiss.el It
is unlikely that the extremely novel claims made by the plaintiffs in that
case (such as the charge that Nebraska's amendment is a bill of attainder)e2
will prevail in the long run. Notably, the language in the Nebraska amend-
ment is unique compared to the other states, and a successful challenge to
that amendment would not likely apply to other state marriage amend-
ments. While it is certainlynot impossible that some courtmayeventually
rule that a marriage amendment is unconstitutional, the overwhelming

rt Id. at 145-47.
tu lfikor,2004 wL 3142528, at*4.
t' Id. at *4-6 (citing Lofton v. Sec. of Dept. of Children & Family Servs., 358 F.3d 804,

817 (11th Cir .  2004)) .

" Id. at*6.
8e Id. at*J-8.
e0 See Citizens for Equal Prot., Inc. v. Bruning, 290 F. Supp. 2d 1004 (D. Neb. 2003).
e ' I d .a t t oo5 .
e2 See Duncan, The Case for a Federal Marriage Amendment, supra note 74 at 156-58
(addressing the claim).
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authority to the contrary suggests that objections to the marriage
amendments in public campaigns are not a valid reason to reject them.

C. Philosophical

1. Unnecessary

Since many of the amendments have been proposed in states which
already had statutory provisions defining marriage as the union of a man
and a woman, a popular objection to the amendments has been that they
are unnecessary (and by extension, can thus only be motivated by ulterior
motives).e3 The obvious irony is that this argument is made by some ofthe
same people who argue that the definition of marriage as the union of a
man and a woman is unconstitutional. They felt necessity for the state
amendments comes from exactly these arguments against marriage and
their acceptance in some courts. In other words, if the opponents of state
marriage amendments had not been pursuing court mandates redefining
marriage as the union of any two persons, there would be little or no
pressure to amend state constitutions to affirm the definition ofmarriage as
the union of a man and a woman. Amendment opponents characterize
supporters as mean-spirited,ea wanting only to enact unnecessary laws to
express spite. Yet, they do not disavow the decisions that spurred these
amendments and would, in fact, challenge the laws they claim make the
amendments unnecessary if they thought they could do so successfully.

Two things are clear from current law. First, it is not inconceivable
that current marriage laws will be held unconstitutional absent state
marriage amendments. This is abundantly demonstrated by the 2003

n' See, e.g., Karen Tee, Michigan Bans Same-Sex (Jnions in Constitution, MtcH. DRtLy
UNv. WnE, Nov. 3, 2004, available athttp:llwww.michigandaily.com/vnews/display.v/
ART/2004/ll103/4188c482317b3?in_archive:l (notingthataMichiganStateCollegeof
Law professor observed that "state laws already ban gay marriage and that Michigan's
conservative courts currently would not use the state constitution to overtum the statutory
ban on gay maniage. Hence . . . the wording of this amendment is hostile to homosexual
p e o p l e . . . . ' ) .
ea Cheryl Wetzstein, Missouri Maniage Amendment llins Handily, WASH. TMES, Aug.4,
2004, available at http://www.washingtontimes.com/nationaU20040804-120544-
8709r.htm.
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decision of the Massachusetts Supreme Judicial Court and the subsequent
lower court decisions calling for a redefinition of marriage.e5 Statutory law
will not necessarily prevent such a result. For instance, two trial court
decisions in Washington (which enacted a marriage statute in 1998) held
that the state's marriage law was unconstifutional.e6 Second, even where a
court does not invalidate the marriage law, that state will likely face the
question of whether it will recognize a same-sex marriage or its equivalent
contracted in another state. There are reasons to believe that even some
states with settled definitions of marriage as the union of a man and a
woman would recognize same-sex marriages from another state. For
instance, a New York Attorney General Opinion argues that this should be
the result in New York.eT It is possible that a U.S. Supreme Court decision
may eventually settle the issue, but given the federal structure of our
government which reserves most domestic relations matters to state law,
these amendments will likelv settle an issue that would otherwise be
settled in litigation.

2. Sacred Document

Finally, some objectors claim that a state constitution is a sacred or
inviolable document that ought not to be sullied by minor matters such as
the definition of marriage.e8 The importance of state constitutions is, of
course, not to be questioned. But constitutions contain more than endless
guarantees of individual rights. They are also charters for lawmaking and
protections for self-government. That is why such a large part of each
constitution consists of structural and procedural provisions. This includes
the portions of the constitution that provide for its amendment. The

e5 Goodridge v. Dep't of Pub. Health, 798 N.E.2d 941 (Mass. 2003);accordAndersen v.
King County, No. 04-2-04964-4-SEA, 2004 WL 1738441 (Wash. Super. Ct. Aug. 4,
2004); Hernandez v. Robles, 2005 N.Y. slip op. 25051,2005 WL 363118 (N.Y. App.
Div. Feb. 4, 2005); In re Coordination Proceeding, No. 4365,2005 WL 583129 (Cal.
Super. Ct. Mar. 14, 2005); Li v. State, No. 0403-030 57 ,2004 WL 1258167 (Or. Cir. Ct.
Apr. 20, 2004), rev'd, I I 0 P.3d 9l (Or. 2005); Castle v. State, No. 04-2-006 l4-4, 2004
WL 1985215 (Wash. Super. Ct. Sept. 7,2004).
no Andersen,2004 WL 1738447: Castle.2004 WL 1985215.
e7 See I Op. N.Y. Att'y Gen. I (2004), 2004 WL 551537 (informal opinion).
e8 See James Dao, Renewed Efforts Made Against Same-Sex Marriage, TunocRecy
WITCH, July I 6, 2004, http:/ lwww.theocracyrvatch.org/homo_states_times_july I 5_
04.htm.
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"inviolable document" argument as an objection to marriage amendments
is a non sequitur. If the constitution was not meant to be changed, why
would the document include a specific provision for doing just that?
Given the enthusiasm of amendment opponents forjudicial redefinition of
marriage, it would seem that the concem about the constitution,s
sacredness is really a disagreement about the locus of constitutional
decision-making. The majority of amendment opponents believe in a
constitutional mandate to redefine marriage which is to be refereed by
judges. Amendment supporters believe that their constitutions provide
them an opportunity to involve themselves in the processes of government.
They act on behalf of marriage amendments because they recognize the

unique value of marriage as a vital social institution which transmits
important values across society and through generations.

V. CoNcr,usroN

It seems clear that the objections to state marriage amendments
arise from two sources. The first source is based on "readers in bad faith.,'
These are the individuals who claim that the amendments will result in
highly improbable outcomes based on implausibly broad readings of the
amendments which they generally discard after the amendments are
approved. overlapping with this group is a second group made up of
individuals who favor a legal redefinition of maniage and who conectly
see marriage amendments as the most important obstacle to the
achievement of that end. Some in this latter group mute their opposition to
marriage amendments per se by implying that their opposition to a
particular amendment is not based on their support for same-sex marriage,
but rather on a concem that a specific amendment they oppose would. go
too far." This tactic is based on a judgment, probably supported by fact,
that a forthright claim for redefining marriage would not garner broad
support.

we have demonstrated here that the objections raised against the
marriage amendments are without merit. obviously, those who believe
that constitutional or public policy reasons compel a redefinition of marri-
age will still object to the amendments. However, positive arguments for
defining marriage as the union of any two persons have been
conspicuously absent in the public debate over marriage amendments.
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This is unfortunate because the public campaigns for marriage amend_
ments, unlike the litigation to redefine marriage, ullo* for a wiJe range ofinput from citizens (especially non-lawyers) on the most pressing social
issue of our day. If the terms of debate 

-ro. 
it.r.,u,npuig;, are based on

misunderstandings or manipulations, citizens (who wou-ld otherwise beshut out of the debate confined to courtrooms) are not fairly provided the
opportunity to weigh in on the question of whether the socii instit'tion ofmarriage should be discarded in favor of an entirely different institution.ii
Hopefully, future campaigns will allow for this input, not only for the
value it provides to democratic decision-making, uui aiso for the sake ofmarriage itself.

ee ̂See Monte N. stewart & william c. Duncan, Marriage and the Betrayar ofLovingand
Perez,2005 B.Y.U. L. Rrv. 555,592(2005).


