THE LEGAL FICTION OF DE FACTO
PARENTHOOD

William C. Duncan®

“They who can read the political sky will see a hurricane in a cloud no bigger
than an hand at the very edge of the horizon, and will run into the first
harbor.” Edmund Burke, Thoughts on the Present Discontents (1770)!

To understand the relentless novelty of recent proposals for reconfiguring
legal parenthood, it is helpful to review the default rules for determining legal
parent status. Until quite recently, legal parenthood was largely coterminous
with biological parenthood. Exceptions remained at least conceptually linked to
biological reality. Thus, the longstanding presumption that the wife’s husband
is the father of a child born to her originates in the common-sense assumption
that the husband is likely to be (or perhaps, ought to be) the biological father of
the child while it maintains the integrity of a family. Even adoption, which
extinguishes the parental rights of biological parents, has traditionally been
organized by law in such a way as to create adoptive families that imitate
biological parent families.?

Relying on biology, marriage and adoption as the pillars of legal
parenthood also promoted certainty and stability for parents and children.
Certainty by referencing objective verifiable criteria (the existence of a marriage,
or a biological relationship or an adoption decree) and also by limiting the
categories of adults who could claim the status of parenthood; and stability by
promoting child-rearing settings that invoked independent variables that
increase the likelihood of commitment between parents and children (such as
biological ties and the obligations inherent in marriage).

LEGISLATIVE REDEFINITION OF PARENTHOOD

In July 2009, the Delaware Legislature passed a statute creating a legal
status of “de facto parent.”3 The statute gives family courts the ability to
designate as a child’s de facto parent, an unrelated adult. The court decides that
this status can be given based on three factors. First, the adult must have “had
the support and consent of the child’s parent or parents who fostered the
formation and establishment of a parent-like relationship between the child and
the de facto parent.” Second, the person “exercised parental responsibility for
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the child.” Finally, he or she must have “acted in a parental role for a length of
time sufficient to have established a bonded and dependent relationship with
the child that is parental in nature.”# The relationship between the adults to be
recognized as parents is irrelevant to the court.> As is the number of parents
who may seek that recognition since nothing in the law limits the number of a
child’s parents to two.® The Delaware Senate passed the bill unanimously on
May 14 and the House approved it in a 34-2 vote on June 24. The governor
signed the bill July 6, 2009.”

The closest statutory antecedent to Delaware’s law is a 2007 statute in the
District of Columbia.® This law allows a “de facto” parent to seek custody of a
child on breakup of a relationship. A de facto parent is someone who meets one
of two sets of criteria. In the first, the person must show he or she had “lived
with the child in the same household at the time of the child’s birth or
adoption”; who has “taken on full and permanent responsibilities as the child’s
parent”; and who has “held himself or herself out as the child’s parent with the
agreement of the child’s parent or, if there are 2 parents, both parents.”® An
alternative set of criteria would require the prospective de facto parent to show
he or she “lived with the child in the same household for at least 10 of the 12
months” before seeking custody; “formed a strong emotional bond with the
child with the encouragement and intent of the child’s parent that a parent-
child relationship form between the child and the third party”; took “full and
permanent responsibilities as the child’s parent”; and “held himself or herself
out as the child’s parent with the agreement of the child’s parent, or if there are
2 parents, both parents.”19 Note that the last criterion in both sets would allow
for at least three “parents” for each child.

The Delaware and D.C. legislation had been anticipated by the American
Law Institute’s Principles of the Law of Family Dissolution published in 2002. The
AL Principles included a recommendation that state legislatures recognize a
status of de facto parenthood, like the D.C. law, in the context of the breakup of
a relationship. For the purposes of the Principles, a de facto parents is an
unrelated adult who has lived with a child for two years and provides a
majority of childcare (or at least as much as the primary residential legal parent)
with the acquiescence of the legal parent or where the legal parent fails to so
provide.!! Only one of a child’s legal parents needs to allow the de facto parent
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to be involved in the child’s life. Thus, one parent could allow another person to
establish a de facto parent relationship without the knowledge and consent of
the other legal parent.!? In this situation, a father might be surprised to find
himself splitting time with his child not only with an ex-wife but with one or
more of her subsequent boyfriends. Unlike the Delaware and D.C. laws, the
Principles do allow “responsibility for making significant life decisions” for the
child to be limited to two persons at the same time (unless the legal parents
want to waive that limitation).13

This novel legal status has also been recognized in a handful of state court
decisions.™ One of the early decisions in Massachusetts provided the ex-partner
of a child’s biological parent with standing to seek visitation.!® The court based
its conclusion on its finding that the partner was a de facto parent, a legal status
the majority felt was “in accord with notions of the modern family.”1¢ The court
defined a de facto parent in the following passage:

A child may be a member of a nontraditional family in which he is parented
by a legal parent and a de facto parent. A de facto parent is one who has no
biological relation to the child, but has participated in the child’s life as a
member of the child’s family. The de facto parent resides with the child and,
with the consent and encouragement of the legal parent, performs a share of
caretaking functions at least as great as the legal parent. The de facto parent
shapes the child’s daily routine, addresses his developmental needs,
disciplines the child, provides for his education and medical care and serves
as a moral guide.l”

More recently, the Washington Supreme Court recognized the status of de
facto parent in a dispute between a child’s mother and her former partner over
the child’s legal parentage.!® The court said a de facto parent is a person who
can meet criteria first outlined in a Wisconsin decision: (1) the unrelated adult
has a “parent-like relationship” with a child which the “natural or legal parent
consented to and fostered,” (2) the adult lived in the same house as the child, (3)
the adult performed child care tasks without pay, and (4) the adult “has been in
a parental role for a length of time sufficient to have established with the child a
bonded, dependent relationship, parental in nature.”!® The court said that from
the point of its decision on, Washington law would provide that “a de facto
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parent stands in legal parity with an otherwise legal parent, whether biological,
adoptive, or otherwise.”20

IMPLICATIONS OF THE DE FACTO PARENT STATUS

In his important study of the no-fault divorce revolution, Professor Herbert
Jacob noted that a change in family law as momentous as no-fault would have
presumably been “the product of controversy and conflict, of a mass movement
or of vigorous interest group activity as recorded by the media.”?! He found
that, instead, the change to no-fault divorce was largely treated by legislators as
“routine” policy making, more fit for “experts” “because only professionals
ha[d] sufficient understanding to design a proper bill” on the issue.??

The limited statutory incursion of “de facto” parental status in the law
seems to be following the pattern of the no-fault revolution. There has been
little discussion or outcry despite the incredibly momentous change being
discussed. A unanimous vote in the Delaware Senate and a near unanimous
vote in the House suggest that the legislators there were either not aware of the
significance of what they were doing or they considered it routine to give
parental rights to numbers of unrelated adults in repudiation of all of the
principles of parentage that had obtained until the 21st Century. Proponents of
the idea of de facto parenthood would, clearly, like for this unquestioned
acceptance to continue but when it is clear what is at stake, this would be
supremely unwise.

To make the stakes clear, one need only examine the implications of the
acceptance of the principles adopted in Delaware’s law and to a lesser degree in
D.C,, the states with de facto court decisions and the ALI proposals.

Count Olaf Doctrine

The most obvious implication of a legal status for de facto parents is an
increase in the classes of adults who would be able to claim a status equivalent
to that accorded legal parents. Having cast off the anchors of biology, marriage
and adoption, what kinds of scenarios are likely to be covered by the Delaware
law and similar ones in other states?

The group most likely to have been in the minds of proponents in enacting
the de facto parent laws are same and opposite-sex cohabiting partners of a
child when that partner lives in the child’s home. Other likely de facto parents
could be stepparents or boyfriends and girlfriends of a child’s parent. Given the
not infrequent incidence of serial divorce followed by remarriage (or divorce
followed by serial cohabitation) the potential number of children who could be
affected by the recognition of this new legal status is significant. Thus, for
instance, the Delaware law (and on breakup, the D.C. law and the ALI
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Principles) would allow unrelated adults in these categories to seek a range of
parental rights from visitation to decision-making authority for the child
because that unrelated adult had a relationship with the child facilitated by the
child’s legal parent. In its de facto decision, the Washington Supreme Court
suggested that this limitation of collusion by a legal or natural parent is a
significant limitation on the kinds of people who could be recognized as de
facto parents.?3 Perhaps that would be the case where a child is raised by one
legal parent and that parent’s partner from birth (as was the situation in the
Washington case) and where one of the child’s biological parents is unavailable
(such as a sperm donor). In serial divorce or serial cohabitation situations,
however, this limitation would not necessarily apply and a child could end up
with three or more legal parents. It is easy to imagine a parent seeking to foster
their child’s relationship with a person they have just married or begun to live
with either as a way of providing a second “parent-like” person in the child’s
life or as a way to cement the parent’s relationship with the new spouse or
partner. Even in the same-sex couple situations that have been most prominent
in the de facto parent cases, a parent may allow a sperm or egg donor or other
adult to play a “parent-like” role in a child’s life for a variety of reasons. There
have been cases where this has happened in the United States and elsewhere.?*
Unfortunately for the children involved, de facto parents are as likely to
resemble Count Olaf in A Series of Unfortunate Events® as the unmarried version
of Ozzie and Harriett (or Harriett and Harriett) that the drafters of the de facto
law in Delaware likely had in mind. Indeed, there is reason to believe that by
endorsing parental status for cohabiting parents, the de facto laws threaten to
place children in unsafe settings. Professor Robin Wilson has powerfully
argued this point in her critique of the ALI Principles.?® A body of empirical
research bears out the concern. Children living in a cohabiting household are
more likely to experience poverty.?” They are also typically subject to significant
instability; as one study notes: “virtually all children in cohabiting-couple
families will experience rapid subsequent changes in family status.”?® They are
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more likely to experience academic failure.”” Perhaps more tragically,
“although mothers’ boyfriends perform comparatively little child care, they are
responsible for more child abuse than any other nonparental caregivers.”30
Indeed, the biological tie between parents and children “increase[s] the
likelihood that the parents [will] identify with the child and be willing to
sacrifice for that child, and it [reduces] the likelihood that either parent [will]
abuse the child.”3!

The law’s previous preference for parenting by married biological parents,
or (as with adoption) a close substitute, admirably advanced children’s
interests.3? Repudiating this preference for marriage and biological ties is an
abandonment of children’s interests.

Third (and Fourth) Parents

In her important recent book on the inner lives of children of divorce,
Elizabeth Marquardt describes a common sense these children have of being
“between two worlds.” The new de facto legislation may well introduce
children to the anguish of being between three or four worlds. As difficult as it
is for children to navigate between the expectations and demands of two
households, a common enough occurrence in instances of divorce, imagine the
difficulty of navigating the demands of a mother, her former partner, a sperm
donor father and perhaps even his partner - or shuttling between the homes of
a mother and father and the mother’s ex-husband or ex-boyfriend. As noted
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above, this is not an unheard of scenario.33

This kind of complicated parenting situation threatens the stability so
important to children. It also undercuts the authority of a biological or adoptive
parent who must accommodate his or her relationship with their child to the
demands of other adults who are likely to have divergent ideas about how to
direct their child’s upbringing. The time, attention and loyalty of a child are not
limitless and more adults making a claim on these resources will necessarily
diminish the share available to others. The ideal setting for children is where
marriage between the child’s parents mediates their potentially conflicting
ideas and goals about the child’s rearing. Here, the parents would work
together and negotiate with one another before making demands of children.3*
Divorce upsets this ideal. The degree to which it does so is somewhat (though
not entirely) dependent on how well the divorcing spouses work together. The
greater the number of adults who can claim the prerogatives if a parent, the
more likely it is that a child will be faced with unsettling and disorienting
demands beyond what is fair to expect of a child.

It is important to note that even the novel proposal of the ALI recognizes
this difficulty. It thus allows judges to limit the number of adults who can
exercise major decision-making authority for a child to two.3> While this would
not shield the child from the emotional and psychological conflicts of relating to
two or more adults anxious to secure their parental status, it could limit
conflicts over children’s schooling or health care.

The Delaware de facto status, by contrast, does not specify such a numerical
limit. As an example, a recent Louisiana case involved a dispute between a
same-sex couple about, among other things, which school the child of one of the
partners would attend.3® Add to this scenario, then, the not implausible
possibility that in a similar situation a third party might also have a relationship
with the child.?” Looking at this scenario under the new Delaware law, the
mother, her partner and the third adult could all assert conflicting proposals for
the child’s education.

Even worse than a dispute over school, which would end with only one
program for education being chosen, are disputes over time and loyalty. These
commodities can be divided. The Delaware de facto parent law is likely to
result in children being forced to have three or more residences or to divide
filial loyalties between three or more adults, all of whom may want to have the
child treat that person as the most important “parent.”
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Foundling Fathers and Intentional Mothers

One of the ways the traditional tie between marriage and parents has
served children’s interests is by promoting an ethic of unchosen obligation.
When a couple marries, they assume obligations for each other and for their
children—obligations that go beyond what they might have freely chosen if
they had known all the details before making the choice (“for richer or poorer,
in sickness and in health”). The law also enforces support obligations in
biological and adoptive parents without asking whether the parents really
intended all the implications of the choice that led to their becoming parents.

De facto parenthood, by contrast, is founded on an ethic of intention. A
person gains the de facto status because a legal parent intends for them to have
a “parent-like” relationship with the child and because they took on that role
voluntarily. The de facto doctrine endorses an entirely novel route to
parenthood — the dickered bargain. It facilitates adult arrangements, even to the
exclusion of children’s legitimate interests, such as the opportunity to know and
be raised by their own mother and father and to experience the implications of
their “double origin.”38

A mother who would like to raise a child with the aid of another adult but
without the participation of the child’s father can more easily do so if the law
will designate the chosen adult as a parent. The sperm donor in such a situation
is a foundling father creating a child he plans not to raise or support. The new
de facto parent is a “mother” by intention.

Surely, however, children deserve a more certain protection for their

interests than a mere hope that adults will choose to take on obligations in their
behalf.

Judicial Role

Another implication of de facto parenthood is a dramatic expansion of the
role of the state in children’s lives. Well established precedent recognizes a fit
parent’s right to direct the upbringing of his or her child free from interference
from third parties or even the state.>? The de facto parent status allows a third
party to assert claims adverse to a fit parent’s decisions, interfering with the fit
parent’s constitutional rights by allowing these to be overturned in court or at
least requiring the parent to go to the trouble of defending against them.*? As
Professor Katharine K. Baker notes: “By increasing the number of people who
can assert relationship rights” de facto parent proposals “necessarily increase
the likelihood that courts, not parents, will be deciding what is in a child’s best
interest.”41
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CONCLUSION

While the states have given limited standing to unrelated adults to have
some parental rights when a child is deprived of a relationship with one or both
parents, the novelty of the new Delaware de facto parent law cannot be stressed
too strongly. It creates an entirely new class of “parents” without any reference
to the clear, predictable relationships that have always been the foundation of
legal parenthood —biology, marriage and adoption. In doing so, it threatens
children’s well-being, their stability and their opportunity to have a relationship
(wherever possible) with their own parents. It allows family courts to endlessly
second guess parental authority at the behest of an expanding category of
unrelated adults.

The Delaware legislation might seem insignificant because its radical
experiment is currently confined to that single state. In what it portends for
children and families and for state power, however, its implications could not
be more momentous. One state’s creation of a legal fiction for parenthood is a
small step in U.S. law but it is a fateful one and given the probable costs, one
that ought to be reversed and certainly not followed by any other state.



