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tion. In the United States and many other countries. the law
must creasingly adjust to calls for recognition of. as well as dis-
putes arising from. domestic arrangements outside of marriage.

One difficulty with this adjustment is that the default rules tvp-
ically associated with marriage may not apply (o non-marital co-
habitants. In many cases. the parties to such an arrangement
have eschewed marriage precisely 1o avoid the constraints and
obligations associated with it. The challenge for family law is to
respond appropriately to the realities of non-marital cohabita-
ton. This Article will first survey the current knowledge about
cohabitation arrangements from social science. Second. this Ar-
ticle will discuss how the taw treats cohabitation in terms of both
legal recognition and case law surrounding disputes between co-
habitants. Lastly. this Article will discuss the implications of the
foregoing research for legal policy.

[

Tz Reatrries oF NON-Marital COtABITA LTON

Obviously. the realities of cohahitation are complex and va-
ricd. Howcver. a growing body of social science literature is
helping to provide an emerging picture of cohabiting relation-
ships that has important implications for the legal response to
this social'reality. The rescarch vindicates the characterization of
cohabitation as “not “just like marriage” but rather an cmerging
social lifestyle with a different set of social meanings. which gen-
erally serves different purposes.™!

A, Demographics

The first reality is that the incidence of cohabitation has in-
creased drastically in past decades. One local study reported a
fourfold increase in nonmarital cohabitation from 1970 10 1980,
A national survey noted that “[tjhe proportion of first marriages
that were preceded by cohabitation increased from 8% for mar-

riages in the late 1960s to 49% among those in 1985-1986.7° A

PLima Jo Warr & Macotr GatiaGrer, THE Cast FoR MARRIAGE 37 (2000),

= Patricia A, Gwartney-Gibbs, The Instinaionalization of Presmarital ¢ ohabliation:
Estimates from Marriage License Applications, 1970 and 1980, 38 1. MARRIAGE &
Fant 423, 432 (1986).

3 Larry L. Bumyg Whar's Happening to the Fumiiv? Interactions Benveen Demi-
ographic and Instinutional Change. 27 DesioorAPHY 453, 486 (1990) (presidential
address delivered to the Population Association of America)
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1995 study found that “[b]y now about half the population under
age 40 have lived with an unmarried partner.”* A Canadian
study indicates there also has been a dramatic increase in cohabi-
tation after divorce.” In terms of figures, “[t]he number of un-
married-couple households surged from 1.3 million in 1978 to 3.0
million in 1988, and to 4.9 million in 1998.” The 2000 Census
enumerated 5.5 million unmarried couples with 4.9 million of the
opposite sex and 594,000 of the same sex (301,000 male partners
and 293.000 female partners).” By 1988, 33.5% of women had
cohabited with an unmarried partner.® In 1999, one-fourth of un-
married women between the ages of twenty-five and thirty-nine
were cohabiting.”

Among those age sixty and older, the number cohabiting in-
creased from 10.000 in 1960 to 100,000 in 1980 to 400,000 in
1990.'” In 1988, 8.4% of women between 15-19 years old had
cohabited. 32.4% between 20-24, 45.1% between 25-29, 44.9%
between 30-34, 38.4% between 35-39 and 26.3% between 40-44.1!
In [992. of women born between 1928 and 1967, “the average age
at first cohabitation (before age 35) is in the carly 20s.”2 A Ca-
nadian study noted that “compared with married women and
men. cohabitors are much more likely to be in a union in which

+Larry L. Buarass & Jawves A. SWEET, COHABITATION, MARRIAGE AND
UNION STABILITY: PRELIMINARY FINDINGS FROM NSFH2 8 (Ctr. for Demography
& Ecology. Univ. of Wis.. Madison. NSFH Working Paper No. 65, 1995).

S Zheng Wu & T.R. Balukrishnan. Cohabitation After Marital Disruption in Ca-
nada. 56 1. Marriace & Fam. 723, 728 (1994).

®Suzanne M. Bianchi & Lynne M. Casper, American Families, 55 PoruLaTion
Bure, Dec. 2000, at 1. 4 see also Mary Parke, Are Married Parents Really Berter for
Children? . CLASP PoLicy Brirr (Ctr. for L. & Soc. Pol’y, Washington, D.C.), May
2003, at 4.

T Tavia Simmons & Martin O"Connell, Married-Couple and Unmarried-Partner
Households: 2000, Cexsts 2000 Speciar REPORTS (US. Census Bureau, U.S.
Dep’t Com.. Washington, D.C.), Feb. 2003, at 1.

¥ Kathryn A. London. Cohabitation, Marriage, Marital Dissolution, and Remar-
riage: United States, 1988 ADvVANCE DATA (Nat’l Ctr. for Health Stat.. U.S. Dep’t
Health & Hum. Services, Hyatsville, Md.}, Jan. 4, 1991, at 2.

7 Larry Buarass & Hsien-Hex Lu. TRENDS 1 COHABITATION AND TMPLICA-
TIONS FOR CHILDREN'S Famiey CoNTEXTS In THE U.S. 7 (Ctr. for Demography &
Ecology. Univ. of Wis.. Madison, CDE Working Paper No. 98-15, 1999).

19 Albert Chevan, As Cheaply As One: Cohabitation in the Older Population, 58
J.MARRIAGE & Fas. 656, 656, 639 & tbl.2, 664 (1996).

1 London, supra 8. at 2 tbl.1.

)2 Robert Schoen & Dawn Owens, A Further Look a First Marriages and First
Unions. in THE CHANGING AMERICAN FAMILY. SOCIOLOGICAL AND DEmMo-
GRAPHLIC PERSPECTIVES 112 (Scott J. South & Stewart E. Tolnay eds., 1992).
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either partner is significantly older

Possibly most significant is the prevalence of children living in
cohabiting houscholds. One scholar said. “Cohabiting unions
with children present are arguably one of the fastest-growing
family forms in the United States.™ In 1987, the LS, Census
reported 5% of cohabiting houscholds included children.'s
Currently, about 407 of cohabiting houscholds include chil-
dren.’® The most recent U.S. Census data puts the percentage at
46%.17 Of these. one-fourth have children ten vears old or
older.”™ Very recent growth has been dramatic, * ‘Between 1993
and 1998, the number of unmarried couples with children in-
creased by 15%. from 1.3 million to 1.5 million.™” Further. “[shix
out of 10 children in cohabiting-parent familics live with an infor-
mal step-parent. while four out of 10 live with both biological
parents.™

These households contribute greaty to the diversity in chil-
dren’s living arrangements. One study indicated that “two-fifths
of all children will spend some time in a cohabiting family before
age 16,771 In the late 19905, two researchers noted that “nearly
of children [in unmarried :559 E:::QL reside with their
parent’s cohabiting partner.”* A maj jority of preschoolers en-
tering ﬁrz::::r} do so after ::::5:7: birth and through their

5

parent’s cohabitation with a partner.™

_
*Zheng Wu ot Age-Heterogamy and Canadian Unions. Sociar Broe
Fall-Winter 2000, at 277, 28990,
HWendy DL Mannir u. Childbearing in Cohabiting Unions: Racial
ferences . 33 Fant. Prax. Prrse. 217 (20013

Eilmic Dy~

> Larry L z:::s_,/ & James AL Sweer, s Experience in Single-Parent
Fumilies: \::5::::: ol Cohabitation and Marital Transitions. 2] Fast, P AN
Prrspe. 236, 258 (19%9),

Y Larry L. Bumpass et al.. The Role of Cohabitation in Declining Rates of Mar-
7 8300 MarriaGn & Fasi 913919 (19911 Parke. sipra oot 4,

nmons & O'Connell, supra note 7. ar 100

N Bumpass ot al. supra note 16, g1 919, -

San elson et al. Bevond the Bivo-Parens Familv: o lecnagers i Com
habiting Couple and Blended Faniddios. Niw Fin i At Urh st Washing
DO May 2000 at 1,

M Parke. supra note 6. at 4.

Bumpass & Lu. supra note 9. at 15

=2 Wendy D Manning & Pamela I. Smock. Children’s Living Arrangements in Un-
married-Mother Fapulies. 18 1. Fan. Isstrs S26, 33 ({997,

HIONS
SUNBUEAIN

P Larry 1. Bumpass et al.. 7he Changine Characier of Siepfunifics
ol Colwbitation and Nonmarital hildbearing. 32 DEMOGR APTY 405,
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B. Characteristics

Social science data suggests that compared to Bm:mmmom,.oo-
habiting relationships have a shorter duration.”® In the United
States. cohabitation is “a short-term status . . . with about half
lasting a vear or less. onlv one-sixth lasting three %wmamﬁm:‘a
about a tenth lasting five vears or longer.”* A 1991 study 5&._-
cated that “[o]nly about 1 out of 10 {cohabiting oo:v_n.wm_ wadm_:
cohabiting after five vears.”?® Many still end with marriage,”” but
that may be in transition as now 54% of the relationships have
ended Ww separation at five years.”® The statistics in Canada are
very similar.””

Research indicates that cohabiting relationships are me
healthy than marriages: “They have lower relationship quality,
lower stability. and a higher level of disagreements.” One
study mnonEmm that cohabitors “experience &mmmmooammﬁ with
greater frequency than their married counterparts™ m:a‘ report
lower levels of fairness in and happiness with their relationships
relative to marrieds.™!

A survev of research states that “cohabitation promotes
ereater instability in family life.”* Two researchers :mad,:oﬁ.@a
that “[flor many cohabitors. the idea of Ho_m:«d_« easy exit with
no well-defined responsibilities constitutes cohabitation’s ?mmn.
attraction.”™® The instability of the relationships has increased in
recent vears.™ One study notes:

24Jan E. Stets. The Link Between Pasr and Present Intimate %w?:dwa‘.hﬁ? 14 .q
Fas. Issues 236, 248 (1993); Larry L. Bumpass & James A. wéwmr National Esti-
mates of Cohabitation. 26 DeMoGrarHyY 615, 621 (1989) (“[U]nions begun ﬂ.< co-
habitation are almost twice as likely to dissolve within 10 years, compared with all
first marriages: 37 percent compared with 30 percent.”).

25 Buapass & L. supra note 9. at 10; see also Schoen & QOwens, supra note 12, at
112.

26 Bumpass et al.. supra note 16, at 919.

27 Bumpass & Sweet, supra note 24, at 621.

S Beawass & Lus supra note 9, at 10. o o

29 Zheng Wu & T.R. Balakrishnan, Dissolution of Premarital Cohabitation in Ca-
:SE 32 DenvocrAriy 521, 526, 529 (1995).

Stets, supra note 240 at 521 i ) ] )
31 Susan L. Brown & >_ an Booth. Cohabitation Versus Marriage: A Comparison
of Relationship Qualirv. 58 1. MaRRIAGE & Fam. 668, 674 (1996). \
A2 Pamela J. Smock % Sanjiv Gupta, Cohabitation in ha:?ivoEQ North
America 6 (presented at the Population Research Institute 2000 Family _mmcom Sym-
posium). reprinted in Just Living ToGETHER 53 (Alan Booth & Ann C. Crouter
eds.. 2002).
I WAITE & GALLAGHER, supra note 1. at 38.
M Buspass & Lu. supra note 9, at 10,
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[C M.::M:::,:f are not unaware of the potential shakiness of
their relationship. Almost half say that the ave thoueht Y:Z_
their relationship might be in trouble in (he Tast veur— mnd m:
three of every four coh: biting relationships, ut Icast ::rM vart-
ner reports _E:.:,n thought the re tonship ,f_/,»: :‘:M:w_a
Clearly. there is a good deal of uneertainty among cohabitors
about the potential st ol their unjon } . ,

However. one study notes that cohabitc

OO Fels : .
bility about 23, higher than for married M,rﬁmmw_ﬁawr,ww_ﬁ_:_7:_7 "
An _.::x:,:::. study concludes that “leJommitment. in short. is
lower 1 cohabitation than in marriage.” One aspect of :.:.w
lack :,A commitment is related (o sexual fidefiy Linda Waite and
.z_m.m«m_n, Gallagher report that cohabitors “more often define
:g,c_w relationship. in principle. as sexually open.N A University
of Chicago study reported in Sex in Amorica SEQ:W.Q that 75,
of cohabiting individuals reported onlv one sex ?,::Emm:\wrm
past vear. with 209, reporting two 1o four. and 3% reporting
more H,::: five.™ This compares to 94%, of married 5&:.55_(:[
reporting one partner, 4¢ reporting two to tour. and | % _.nﬁc:,.
Ing more :‘E: tive ™ A Jater study indicated that “[mlarricd wo-
men were times less likely to have a secondary Sex partner than
cohabiting women, ™! Compared to married men. cohabiting
men were nearly twice as likely (o have a sexual relationship :.:m
anon-partner.** Despite similar cxpectations of fidelity ?:,‘ mar-
ﬁna and cohabiting persons. cohabitors are reported (0 be Em_.o
likely ~10 engage in infidelite™ even when nontraditional Der-
sonal values of the respondents are controlled for.* m

Other research points to additionul problematic issues in co-

1923,

Susan L. Brown. The Eftecr or tion Ty

n Pyveliological Well-Being: De-

Pression synong Cohabitors Versaes Moarred
A ersis Marrieds 41T Hiat 0 & So Brrav, 241
Steven L Nock. A Compar
L N 1parison of Marriag g Reluii !
LoFani Isves 53067 (1993), e et a
WA & GALLAGHI R Supra note |
3 e .
"RoBErT T Michiarg 1 UoATL SEN N AN canA 112

(1995,
W
PRenata Forste & Korav Tunier. Antonyg 1D

and Married Women . 38 T Mar _c:,\.: i
42 Julic Pulerw 5

P Pulerwitz, . . Licea & Steven L. Gortmuker. Fxtrareiy-

onab sex Among Mexican Men and Ticir Puriners Risk ot HIV anid )

Transmitted Diseases. 91 Axp, | Proe Hioa o 1630 2001
43 ith Treas & - ; i ,

Judith Treas & Deirdre Giesen, Sevwal Intidedine Anione Marrie

g Americany . 62 1MARRIAGE & Fasg, 48 (2

Sexualh

i Cohuh-

|
!

The Social Good of Marriage 1007
habiting relationships. For instance, a study reports that com-
pared to married couples, men and women in cohabiting
relationships experience lower levels of emotional satisfaction
with sexual relations.™ Another study indicates that cohabiting
women were at greater risk than married women for sexually
transmitted diseases.*

Rescarch suggests that cohabitors are typically not likely to
pool income.* Cohabiting couples also benefit less from eco-
nomic specialization in their relationship.*’ A review of research
on same-sex couples suggests they are less likely to divide the
labor of the household.*™ As a prominent book notes, cohabitors
“are committed to economic independence from their partners,”
“typically take steps to keep their time and money separate,” and
“keep separate bank accounts and split living expenses.”*’

An unfortunate aspect of the social science research is the ele-
ated level of violence in cohabiting relationships. One study
notes that “cohabitors report more fights or violence than do
marrieds.”™™ Another notes, “about one fifth of both men and
women [in cohabiting relationships] were reported to have been
physically aggressive with their partner in the year preceding.”!
In addition. “cohabiting couples report greater tension in their
relationship™ than married couples and the partners are more
likely to experience violence than either single or married per-
sons.™ The fact that physical aggression is more common among

! Pleasure in
ity, 63 J. MAR-

H Linda J. Waite & Kara Jovner, Emotional Satisfaction and Phy
Sexual Unions: Time Horizon, Sexual Behavior and Sexual Exclu
riace & Fawm, 247 (2001).

B Lawrence B. Finer et al.. Sexual Partnership Patterns as a Behavioral Risk Fac-
tor for Sexually Transmitted Diseases, 31 Fam. PLAN. PErsp. 228, 232 (1999).

o Anne E, Winkler, Economic Decision-Making by Cohabitors: Findings Regard-
ing Income Pooling, 29 ArrLied Econ. 1079, 1089 (1997).

¥ Julie Brines & Kara Jovoer. The Ties that Bind: Principles of Cohesion in Co-
habitation and Marriage. 64 An. Soc. REv. 333, 350-351 (1999).

8 Lisa Giddings, But . .. Who Mows the Lawn?: The Division of Labor in Same-
Sex Households . in Women, FAMILY, AND WORKS: WRITINGS ON THE ECONOMICS
= (GENDER (Karine S, Moe ed.. 2003).

P Warre & Gabtacuer, supra note 1, 39-40.

S0 Brown & Booth, supra note 31, at 674.

SUAlred DeMaris, The Influence of Intimate Violence on Transitions Out of Co-
Juthitution . 63 . MARRIAGE & Fas. 235 (2001). .

52 Terry Hutfman et al.. Gender Differences and Factors Related 1o the Disposition
Toward Cohabitation. 21 Fast. Tuerary 171, 182 (1994). See also Lynn Magdol et
al.. Hirdng Without a License: Testing Explanations for Differences in Partner Abuse
Benveen Young Adult Daters and Cohabitors. 60 1. MARRIAGE & Fam. 41, 51 (1998)
(*[Y]oung adult cohabiters exceed daters in rates and levels of partner abuse.”).
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cohabiting couples is not necessarily a function of social isolation.
but rather a lack of social control or normative expectations and
possibly lack of commitment.™ Additionallv. ~fs]pouses re-
vealed'less severe violence than cohabitors regardless of whether
parental violence was present during their childhood.™ Vie-
lence also significantly increases during the duration of the rela-
tionship in contrast to married couples.™
The difference in rates of violence between married and co-
habiting couples is significant™ Never-married women were
more likely than married women to be victimized by an intimate
(7.1 per thousand females versus 1.3 per thousand females), ™
“Depending on which measure of violence we use. cohabitors are
two to three times more likely than married couples to be in a
relationship involving physical violence.™™ Another study found
that “approximately 14% of those who cohabit admit to hitting.
shoving. or throwing things at their spouse or partner during the
past year. compared to 5% of married people.™
The increased rates of violence include increased homicide

Two researchers point out that “the rate of spousal homicide vic-
timization is substantiallv higher in de facto unions than in regis-
tered unions in Canada. in England and Wales. and in New South
Wales™ as well as in major U.S. citics.™ Specifically.

Marricd women were murdered by their partners at a rate of

13.11 women per million marricd women per annum. wherceas

cohabiting women were murdered at a much higher rate of

116.06 women per million cohabiting women per annum.
Thus. cohabiting women in the United States incurred about

3 Jan E. Stets. Cohabiting and Mariwl Agaression: The Re
531 MARRIAGE & Fas 669, 674, 676-77 (1991,

SENicky Alf Jackson, Observational Experiences of Intrapersonal Conflict and
Teenage Victinuzarion: A Compararive Sudyv Amie and
Fane Vioresor 191, 200 11996).

SCaTHERINE T KENNEY & Sara s, Mol axarian, Arr (i LABITING
HIPS More VioresT THax Ma - Research on Child Welt-
Princeton UL Working P

of Social Isolation .

Sporse bitors. 11 1.

per No.

SoMarried subjects engaged in Tower rates of physical abuse 1
Jacksou, supra note S4.at 108, “Couples living together
abuse than spouses.”™ I at 199,

Y Ro~ET Bacingan, US. Dir
MEN 6 (1994).

WKENNEY & McLaNatiax, supra note 330 ar 10.

M Stets. supra note 53, at 674,

80 Margo 1. Wilson & Martin Daly. Who Kills Whom in Spowse Killings? On the
Exceptional Sex Rutio of Spousal Homicides in the Unitwd Stares . 30 CRIMINOLOGY
189, 197-98 (1992},

1 cohabrtors.”
< of physical

¢ her

INGENT GF JUSTIOR, VTOTENCE AGAINST W
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8.9 times the risk of murder by a partner than did married
women.”!

In Canada. the rate of “spousal homicide™ was 61.4 per million
per annum (husband killing wife) and 28.5 (wife killing rcmgﬁ&
for ~de facto unions™ compared to 7.3 and 1.9 respectively for
“registered unions.”*? Thus. “[t]he uxoricide rate was elevated
by a factor of 8.4 in de facto unions as compared to registered
unions. and the rate of wives killing husbands was elevated by a
factor of 15,77

Cohabitation also has an effect on the likelihood cohabitors
will marry. One study indicates that “women who cohabit are
less likely to marry than women who do not oo:mgm.:i Less
than half of cohabitors plan to marry their partners.”> Another
study from Canada indicates that “cohabitational experiences de-
lay the timing of first marriage by 26% for women and 19% for
men.™ Additionally. “the probability of marrying following co-
habitation is amc::mmm. as is the probability of marrying a ocrw._v-
iting partner.”™ In fact. an eighteen-month study of 117 Ema.:ma
and 96 cohabiting couples showed only 30% of the oormc:nmm
married.” A wider study indicated that while 60% of white
cohabitors married, only 40% of black cohabitors did.*”

Research also indicates that there is “no . . . positive 9.4@3 of
cohabitation on marital stability.” 1In fact, cohabitation is asso-

o1 Todd K. Shackelford. Cohabitation, Marriage and Murder: Woman-Killing by
Male Romande Parthers, 27 AGGRESSIVE Betiav. 284, 285 (2001).

"2 Margo Wilson et al., Uxoricide in Canada: Demographic Risk Patterns, 35 Can.
T, CRIMINOLOGY 263, 273 hL3 (1993).

o3 d.ar 272,

* Schoen & Oweuns. supra note 12, at 115,

o% Bumpass et al.. supra note 16, at 922,

00 Zheng Qu. Premarital Cohabitation and the Timing of First Marriage, 36 CaN.
Ry, {:..vhﬁ AN orPoLoGY 109 (1999),

°7 Larry L. Bumpass. The Changing Significance of Marriage in the United MERM,
i Trr CHaNGING FAMILY 1N COMPARATIVE PERSPECTIVE! AsIA AND THE UNITED
Srates 62,71 (Karen Oppenheim Mason et al. eds. 1998).

" John D. Cunningham & John K. Antill, Cohabitation and Marriage: Retrospec-
rve and Predictive mwav~v-wx-.\,,,xy\~4. 11 J. Soc. & Pers. RELanionsuies 77, 77, 86
(1994) B

o Wendv 1. Manning & Pamela J. Smock, Why Marry? Race and the Transition
to Marriage Among Cohabitors. 32 DEMOGRAPHY 509, 513 (1995).

I Lee AL Lillard, Michael J. Brien & Linda J. Waite, Premarital Cohabitation z;:;
Subsequent Marital Dissolution. A Matter of Self-Selection? | 32 DEmMoGRrAPHY 437,
435 (1995).
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ciated with more instability.”? For couples who cohabit and then
marry. divoree is more likely.™ This phenomenon is also evident
in Sweden and Canada.™ A Canadian study indicates that “[tlhe
average duration of first marriage is significantly shorter for co-
habitants than for noncohabitants.” ™ A survev of Canadian wo-
men concluded that women who cohabit have a4 33% greater risk
of divorce.™ Also. cohabiting prior to first marriage is assocrated
with cohabitation after divoree.™ One study concludes that this
higher likelihood of divoree is not related to self-selection. ™

The research on infidelity discussed previousty extends to post-
cohabitation marriage experience.™ One study showed that pre-
marital cohabitation raised the odds of marital infidelity by
3997 S

3:.::.(4. research suggests that cohabitation before marriage is
associated with “lower quality marriages and lower commitment
to the institution of marriage.™ For instance. one study found
“that premarital cohabitation was related to poorer ‘marital
communication.”™™!

A crucial question concerns the cffect of parental cohabitation
on children. The research here is stark. “[Clohabiting women

live ot Firse Mur S Make

7T Robert Schoen, First Unions and
RIaGE & Fast, 281, 283-84 (19924

= Alfred DeMuris & K. Vaninadha Ruo. Premarial ¢
Murital Stabilivy in the United Swies: 4 Reassessment x4
I87. 189 (1992): Smock & Gupla, supra note 22, a0 =

Subsequens
& Fasn 17X
, 2 v D Teachman, Childhond
Living Arrangements and the Tntergeneraiionad Transmission of Divorce. 6 1. A N
RIAGE & Fas. 717 (2002): Jay D. Teachman & Karen A 1
Marital Stabilinv in the Unived States. o9 S 207 21Ty
TANell G Bennett of : i .
, Nell G Bennett et al. Conmninmens a Vodern Un
Bewween Premarital Cohabitation and t Srahifin . S3OANL Sin
Rev. 127, 132 (1988), S
T4 . .
Zheng Wu. Premarital Cohabitation and Postmuarital Cobabis
fion 16 1. Fam. Issces 212, 221 (19954,
" David R. Hall. Marriage as a Pure R
Premarital Cohabitation and Divorce in Can
O Wu, supra note 74, at 223
‘,_um«.a vx. Hall & John Z. Zhao. Con o and Divorce in Canada: Testine
the Selectivity Hypothesis. 57 1. MARRIAGE & Fass, 42 425 (1995
® Forste & Tanfer. supru note 41, a1 43
Y Treas & Giosen. supra note 43
/_u:\zdiz ;c,:?:: & Ugo Colella. Cohubitation and Muarital Stabilin - Owaliny
or Commitment? . 54 1. MARRIAGE & Fast, 250, 266 (1992).
. )

w Union Forma-

wonship: Exploring the Link Benveen
2T Cones Fase St L i1uday,

,n .::r.::.r L. .ﬁ,:?.: & Stacey Rlembaum. Toward a Greater Undertanding of
the Cohabitation Effect: Premarital Cohabiration wid Marital Comprunica 64l
MarriacE & Fam. 180, 189 (2002) h
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enter motherhood later than married women™ and have less
children on average.® However. children in cohabiting house-
holds receive lower levels of support from their mothers and

N4

fathers.

It seems clear that children living in cohabiting households are
more likely to be in poverty than children in married households
and to receive public assistance.™ One study estimates that “one
in five children living in cohabiting families is poor.”®® Another
study shows that “[ploverty rates of cohabiting couple parents
are double those of married parents™ and that 30% of cohabiting
couples “stated that sometime in the past year they did not meet
their essential expenses.” a level “twice the 15 percent rate ex-
perienced by married parents.”’

These households are also associated with “substantial instabil-
ity in family life.® As one study noted, “virtually all children in
cohabiting-couple familics will experience rapid subsequent
changes in family status.™ One study notes that “15% of chil-
dren born into cohabiting unions experience the end of their par-
ents” union by age 1. half by age 5. and two-thirds by age 10,” as
compared to 4% of children born to married parents who experi-
ence parental breakup by age one and 15% by age five.” An-

52 Wendy 1. Manning. Cohabitation. Marriage, and Entry into Motherhood, 57 1.
MargriacE & Fas 1910 198 (1995},

N3 RoBERT L LErMAaN, UrBAN INsT. IMPACTS OF MARITAL STATUS AND PAREN
par Presescr: o THE MateriaL Harosoe or FAMILIES WiTH CHILDREN 13
(2002).

%4 Elizabeth Thomson et al., Family Structure and Child Well-Being: Economic
Resources vs. Parental Behaviors. 73 Soc. Forcers 221, 237 (1994).

»S Peter D. Brandon & Larry Bumpass, Children’s Living Arrangements, Core-
sidence of Unmarried Fathers, and Welfare Receipt, 22 J. Fam. Issuks 3, 13-14 (2001).

S0 Gregory Acs & Sandi Nelson. The Kids Are Alright? Children’s Well-Being and
the Rive in Cohabitation. New FEDERALISM (Urb. Inst., Washington, D.C.), July
2002, at 2.

3T ROBERT I LERMAN, Uran IN How Do MARRIAGE, COHABITATION, AND
SINGLE PariNTHOOU AFFECT 11 MATERIAL Harpsrips oF FaMiLiEs WirH CHIL-
DRrRENT 200(2002).

R, KELLy Racey & Eoizasetd Wicpsmit, UNrv. or Tex., COHABITATION
AND CHirDREN'S Fasivy Insrantiary 14, reprinted in R. Kelly Raley & Elizabeth
Wildsmith. Cohabitarion and Children’s Family Instability, J. MARRIAGE & Fam. 210
(20043 see alse Smock & Gupta. supra note 32, at 7.

8 Deborah Roempke Graefe & Daniet T. Lichter, Life Course Transitions of
American Children: Parental Cohabitation, Marriage, and Single Motherhood, 36
DemoararHy 205 (1999).

S WENDY Do Manyineg BT ab., Tie RELATIVE STABILITY OF COHABITING AND
MariTar UNtoxs FOR CHILDREN 15-16 (Ctr. for Family & Demographic Research,
Bowling Green State Univ.. Working Paper Series 02-18, 2002).
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other study suggests that three-quarters of children born into
cohabiting unions will see their parents” relationship end by age
sixteen.”” In addition. “[e]hildren born to cohabiting parents
have 1229 (2.22.1.00) higher odds of separation than children
born to married parenis.™ Of children born to cohabitors who
eventually marryv. 56%, will experience their parent’s divoree
which compuares to 31% for children born 1o married parents,”’
Thus. children who are bor into a cohabiting houschold may
spend about a quarter of their childhood vears with 4 single-par-
ent. a quarter with o cohabiting parent. and less than halt with
married parents,”™

Research shows that “[elhildren Tiy ing with cohabiting mothers
had the lowest academic ratings and highest school behavior
problems.”™ For adolescents, cohabiting mothers are associated
with “higher odds of having low erades than teens living with
single mothers.™ Parenta] cohabitation was also associated with
lower math scores for whire chifdren.”” Children in these house-
holds “arc more likely to be read to infrequently. ™ A Very re-
cent study found that cohabiting fathers spend less time with
their children than do married parents and are less warm in their
activities.””

One study indicates that adolescents living with their martied
parents “are far less likely to exhibit behavioral problems than
are those living with cohabitors, ™™ Also. “for African Ameri-
can children. time spent in o cohabiting fumilv was associated
with Increased delinquency, ™!

YUBUMPASS & L stupra note 9. uat (8
* Manning et al.. supra note 90
 Bumpass & Sweel, supra note 13, a1 258-39,
M Buapass & Lo, supra note 9. at 2

Y Thomson et al.. supra note 84, at 237,

WENDY DL Massivg & Ka EN L, PareNear Cortanriag
ADOLESCENT WELL-BEING (Cir for Family & Demographic Rescarch, Bowl
cen State Univ. Working Paper Scrics 02404, 20027, reprinded (e Wendy DM
ning & Kathleen Lamb. Adolescers el Be ¢ Cohabi ! Niveele
Parent Familics. 03 ). MaRRIAGE & Fan, 876 (2003),

9" Rachel Duniton & Lori Kowaleski fones. Wiy In the Howse? Race Nkﬁ??
ences in Cohabitation, Single Parenthood. and Chitd Development. T3 Crun Dey
12491260 (2002).

THAes & Nelson, supra note 8. w1 3

Y Sandra L. Hofferth & Kermyt GoAnderson. cAre Al Daddy Equal? Biology Ver-
sus Murriage as a Basis for Paternal Iivesmient, 65 ) MarrivGE & Fas, 2132244
225 (2003).

100 Nelson et al.. supra note 19, at 4.

1 Dunifon & Kowaleski-Tones. SEPrd note 9T gt 123,
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Lastlv and sadly. the research shows that “although mothers’
boyfriends perform comparatively little child care, they are re-
sponsible for more child abuse than any other nonparental
caregivers,

C. Attitudes

The studies indicate that cohabitors desire significantly fewer
children than married couples.'™ They are also more accepting
of divorce and negative about marriage. These negative attitudes
increase with the duration of the relationship.'%4 Not surpris-
ingly. voung pcople who cohabit are more accepting of cohabita-
tHon. ' A 1986 survey indicated that those who rank (1)
marriage and family life. (2) living close to relatives, and (3) suc-
cess and steady work as Important are less likely to cohabit.106
Older men who rank money as important, women who rank ca-
Teer success and money highly, men who rank leisure highly and
those with nontraditional views of sex roles, are more likely to
cohabit. V7

D.  Other Attributes

On a series of other factors, cohabitors differ from married
couples. Cohabitors suffer from depression at higher levels than
married persons, a fact which the study attributes to the “poorer
relationship quality™ of cohabitation 1% An Australian study
stggested non-marital cohabitants are more susceptible to sui-

192 L eslie Margolin. Child Abuse by Mothers® Boyfriends: Why the Overrepresen-
tation? 10 CHILD ABUse & NeGLper 541, 548 (1992).

93 William G, Axing & Jennifer S. Barber., Living Arrangements and Family For-
marion Attindes in Early Adulthood .59 J. MARRIAGE & Fam. 595, 605 (1997); Man-
ning. supra note 14, at 217, Nock. supra note 37, at 69; Ronald R. Rindfuss &
Audrev Vandenteuvel, Cohabitation: A Precursor to Marriage or an Alternative to
Being Single?. 16 Porvramon & Dev. Rev. 703, 717 (1990).

14 Axinn & Barber. supra note 103, ar 603. .

Y Willlam G, Axinn & Arland Thornton, Mothers, Children, and Cohabitation:
The Intergenerational Effects of Aitudes and Behavior, 58 Am. Soc. Rev. 233, 243

1993),
H 1w ,vﬁu:: Clarkberg. Ross M. Stolzenberg & Linda J, Waite, Aititudes; Values and:
Entrance inro A.:\E\:NS,SE\ Versus Marital Unions, 74 Soc. FORCES m%;ﬁoom

197 I, L

S Brown. supra note 36. at 253; see also PsycHIATRIC DISORDERS IN >Z_.m§nw.w
72-73 (Lee N. Robins & Darrel A. Regier eds., 1991) (noting major %E.nmm_g is
higher for cohabitants than all but twice-divorced individuals); Colin'W: Pritchatd, :
DM\:E::: and Smoking in Pregnancy in Scotland, 48 J. EPIDEMIOLOGY kmOMUZKC '
NITY Hearrn 377,379 (1994) (noting that pregnant women who were unmatried but

cohabitating had higher rates of “prolonged depression”).
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W

cide than marricd men and women.
more alcohol problems'*" und cocaine use than married per-
. S . o Do : N

sons. ' Also. studies indicate that cohabitors are less happy than
married persons.’!” .

Cohabitors suffer from

Married couples. on average, haive higher incomes than
cohabitors.""* Thus. living standards are two-fold for married
couples versus  cohabitants.'”  Another study  notes  that
c‘o_:_E::.x have less wealth and less family economic support.’'”
Cohabitors are less likelv to own a home than married couples.''©

ﬂ.c::::cg to marriage. cohabitation decreases religiosity. 't
\,yozﬁm? associated with “Jelt-oriented” political causes are more
likely to cohabit.!™ Cohabitants choose partners based on differ-
ent criteria than married persons.'™ Similarly. cohabitation ex-
perience also affects an individual's preferences for a marriaee
partner."™ Steven L. Nock reports that “[c]ohabiting individuals
report poorer relationships with both mothers and fathers than
married individuals, '™

eomn ! \ : L aliny and Means
of Comminting Swicide in New Sourh Wales, F-07 41 Socs Sen & ME
RO . o Sen & MED
MO Alan V. Horwitz & Helene Ruskin White, T/ Relations
and Mental Health: A Studv of o
509 (1998).
) 1l w:JEE L. _.:m_.:: ctal. Covaine Use and Characteristios of Young Adult Users
Jrom 1987 10 1992: The CARDIA Studdv, 86 Ast. 3. Pru. Hianrn 1736, 1739 (1996

"2 Nock, supra note 37 at 69 Steven Stack & 1. Ross E

" Cohabitation
CAdult Cohorr 60 1 MARRIAGE & Fane, SUS.

feman. Marital Staruy

and Happiness: A 17-Nation Swdy . 60 T NMariiace & Fasg 3270 33]L 33433

(1998).
Kl . T

MIRoBERT I LERM AN, URBAN Inst. MAarR1AG RSN SN ERIN

OF Fazivtis Wit Chitprint A Riview o

Wer-Brn

Lireratt

W RoprrT 1 Lirstan, Urnax Inst. MARRIAGE  AND UNagagr
W»xrza::. D AND Econosne W =By A DyNanic Axarysis or 8 Ricra
COHORT 19, 32 (2002)

._ 13 Lingxin Hao, Fannily Struciure, Privare Transters and the Economic Well-Being
of .33:\:;. With Children . 73 Forees 269 119961 However, another ,:77,
indicates that cohabitors are more likelv 1o be dependent on their parents. Rindiuss
& Vandenlleuvel. supra note 103, 40 747 v

1O Rindfuss & VandenHeuvel, s

7 Arland Thornton et al.. Re
Marriage. 95 Ast. 1. Soe. 628 (1997)

VIS Brenda Wilhielm. Chanees in Cohal
Political Activism. 77 Soc, FOrcbs 2890 3030 M0 b2 1 [yus),

19 Robert Schoen & Robin M. Weinick, Parmer ¢
fations . 35 1 MARRIAGE & Fany, 405 413 (1993

B2USteven L. Nock. Spaise Preferences ot NeverMarricd Divorced and Cohab-
iting Americans 22 1. DIvorer & Riviaikiact 91 (JU9s),

128 Noek. supra note 37, at 67,

W Note

rocal B
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E. Objections to the Studies

Clearly. these findings are not without some controversy. Or,
more accurately. cohabitation is not without its defenders, the
most prominent of which. the Alternatives to Marriage Project,
has attacked negative assessments of the practice based on the
foregoing and other similar research. The Project makes four
main points: (1) the resecarch may reflect self-selection into co-
habitation so that the negatives associated with cohabitation may
be attributable to the tvpe of people who cohabit rather than the
nature of the relationship:!** (2) since many cohabitors will
marry. the comparison between cohabitation and marriage is
mistaken:'** (3) cohabitors act just like married couples;'** and
(4) the research only gives us an average picturc of cohabitants
and not an accurate view of individual couples who may provide
an exception,'*

The first concern is very reasonable. It is difficult. if not im-
possible. for the resecarch to establish causation, so we must gen-
erally settle for association. There is, however, some evidence
that suggests causation may actually be a factor in the negative
outcomes associated with cohabitation. For instance, one study
which concluded that there was “sclectivity of those least com-
mitted to marriage and most accepting of divorce into nonmarital
cohabitation.” also noted that “cohabitation experience increascs
the acceptance of divorce.”'?® Even if it were impossible to es-
tablish causation, though, the association of cohabitation with
certain attributes or outcomes is still very important in determin-
ing how the law ought to treat it. For instance, in determining

22 Alternatives to Marriage Project. Whar You Should Know About the CDC's
New Sudy on Marriage and Cohabitation ., at http//www.unmarried.org/cdc2002.
html (copyright 2004) (*[M]ost or all of this link [between cohabitation and divoree]
ix explained by differences between the kinds of people who cohabit and those who
don't.™)

123 Alternatives 1o Marriage Project, What The Case for Marriage Doesn't Want
You to Know. ar httprrwww unmarried.org/case.html (2004) (*Most cohabitors get
married. usually after a fairly short period of living together.”).

U247 ("NMany cohabitors are more like married couples than different from them
RSN
P25 1de (Just because one group Jooks better or worse on average tells an individ-
ual nothing about what is best for him or her.”).

20 William G. Axinn & Arland Thornton, The Relationship Between Cohabitation
and Divorce: Selectivity or Causal Influence? . 29 Diemocrarry 357, 368 (1992); see
also Judith A, Scltzer, Fumilies Formed Outside of Marriage, 62 J. MARRIAGE &
Fas. 1247 (20007 (-On balance. both the “people who cohabit are different’ and
‘cohabitation changes people” interpretations are supported by recent studies.”™).




Lo16 OREGON LAW REVIEW [Vol. 82, 2003]

whether to extend domestic violence protection to unmarried
couples Living together. it is not important 10 know whether the
act of living together without marriage causes violence. but
rather that violence exists in these types of refationships,

In response to the second concern. it is true that many cohab-
iting couples marry. The question. though. is whether there are
significant differcnces between the two statuses that justify dif-
fering legal treatment. A related concern is that r::ﬁ_rd who co-
habit intending to :E:/ may act differently than couples without
the intention to marry. While this may be relevant for those
providing advice to couples. the sul jective intent of the parties is
hardly a valid basis for making legal policy, especially: where
there is evidence that among some cohabiting couples the parties
involved may have a dilterent understanding about the future of
the relationship.

The third and fourth concerns are related. They rely on anec-
dotal information ahout successtul co habiting couples. The law,
though. is an imperfect tool and must rely on valid generaliza-
tions. In addition. the premise of the e argument that married
couples and cohabiting couples arc precisely the same relies on
an imprecise understanding of samencss. [n a strictly formal
sense. cohabiting couples are unlike married couples because one
group is married and the other not. It is not clear then. what i Is
meant by saying that cohabiting couples are no different from
married couples. Does it mean they act the same? This would
seem to be contradicted by the evidence. Does it mean that thev
have the same aspirations? How could this be established and
what would the ramifications of this fact be®

It seems that the real objection is not 1o the research but to the
proposed policy responses to nonmarried cohabitation. This will
be discussed in more detail below. ’

T Alternatives to Marriage Project. Whar's Wro Work of the National
Muarriage Project. ar hip: www. unmarried.org | :?‘ blems.him! rcopvright 2004)
“[AJmong cohabitors who plan o marm . there is on-
ship quality when compared o murried people.”

128 Bumpass et al.. supra note 16, at 923 ¢ [TIhere is disugreement over whether
marriage is expected in about one-fifth of the coupies in which at least one partner
r/?rr_f:r:‘:;:r |3

Ce I lers of re
added)y
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II

Lrgar RECOGRITION OF COHABITATION

Much has been written related to the legal recognition of un-
married cohabiting couples. Thus, this Article will not attempt a
comprehensive survey of all state laws and decisions related to
unmarried couples. Instead, it will describe in general terms the
law’s interaction with nonmarital cohabitation.

A, Formal Recognition

Legal recognition of nonmarital cohabitation, as such, is still
somewhat uncommon. although that may be o:m:mw:ﬂ_@ One
state. Vermont. has a comprehensive status, “civil unions.” which
applies only to same-sex couples.'* It provides all S@. U@dmmwm
of marriage to couples who register and solemnize their
partnership.! .

California allows for registration of domestic partnerships, al-
though this status is only available for same-sex couples and op-
Uom:rm.wmz couples over sixty-two.'*> When E@. status  was
created. it had limited practical ramifications, providing only hos-
pital visitation and the right to appoint a partner as an insurance
beneficiary.'** Since that time, the law has incrementally pro-
vided new benefits 1o registering couples.!*

In Hawaii. any couple not eligible to marry may register as
reciprocal beneficiaries.' This status provides some benefits
such as family leave.'*® hospital visitation,™” health insurance

129 There is also some indication that the private sector is increasing its _‘mncmar
tion of unmarried couples. See Rachel Emma Silverman, As More People hy;,w To-
gether, Rash of New Laws Boosts Their Rights and Perks, Warw St. J., Mar. 5, 2003,
at DI

POV Srar. Anx.tit 15, § 1201-02 (West 2004).

B3 Tie 15, ¢ 1204

132 Car, Fasm. Cope § 297 (West 2004).

32Car. Heanto & Sarery Copne § 1261 (West 2004): Cat. Ins. Cone § 10121.7
;/aﬁ 2004). ) ) )

13 See Car. Crv. Cope § 171401 (West uconc (standing to sue for negligent in-
fliction of emotional distress): Car. Fam. Cope § 9000 (West 2004) (joint adoption);
Car. Govie Cope § 22867 (West 2004) (he _5 insurance coverage 5« v:.v:o enl-
plovees): Car. Goviy Cope § 317802 (West 2004) (retirement ‘oc:ﬁ‘:m for some
county emplovees): Can. Lan. Cone § 233 (West 2004) (sick leave); Car. Rev. &
Tax CopE S 170217 (West 2004) (tax treatment as spouses): Car. Pros. Copi .
§ 4716 (West 2004) (medical decision making): Car. Proe. Cope § 6401 (West
2004 (community property).

B35 How. ReV, STAT. §§ 372C-1. 372C-3 {West 2004).

136 d. § 398-

L
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m.:(..r‘,z_mn._ “and an clective share of the partner’s estate.
similar status is also available in Vermont, Y o
. On the _cﬁ: tevel. there has been g burgeoning of municipalj-
:rf ~,n.n”ﬁv.mwu_Nm~Hm domestic partnerships, '+ 437, laws of :?;cw:r:_,
mcipalitics tend to allow for registration by same and o J:/.: -
sex Q,Eﬁ_cm.:,, Howeser. their effects tend 1o be largely .ﬂ:m LM.
,,:E few ﬁgozmm._ benefits associated with the m::su which :.r,,&,r.
__,”,”_n_.m? the reality that marital benefis are governed by state
x?ﬁ::. the American Law Institute (ALLD ¢ntered the frav
n:ac_f:m a domestic partnership starus with Jepal _.54:07:_@?.
».5. the end of the relationship.'™ In the ALL's FM:.\ lwﬁ. s\,_ﬁ‘ :
ilv Dissolution . domestic partmers are defined as “tw % w,ﬁ.mczm‘mm
Ec Same or opposite sex. not married to one another. :,:.o 3« a
significant period of time share 2 primary residence and a _:Ana
:.ﬂmc:#; as a couple. "™ Also. the ALI would explicitly H.wcoc.
nize _:::.__r,:x: or state domestic partnership status. ' ,_Jraﬁvn
,.4.:: c:.‘:.:.,. as domestic partners could elaim mam of the Ta:w.
fits assoctated with marriage if the relationship dissolves,” :M.
terestinglyv. the AL proposals might have an effect :Z,H. would
seem to T@ unintended by their proponents—they could provide
4l incentive to marry. since they would apph the relevant de-
E;:: :.:n,f. of divoree to unmarried couples. Why not get :.ﬁ r:r
efits of marriage if unmarriced couples. after living ‘:v,ymaﬁrﬁ. Er:M
enough. will be treated as if thev had :F:,::US ‘marn? Hw,
:acnﬁa. the ALI regime may also .?: a cap on the QE.;:..:.: f
cohabitations as partners scramble to avoid liability by ﬁ:go: %o
out before the length of the relationship triggers the ?,:,‘_,Z,Ewmv

B9 Td.§ s60:2-102.

VI STAT, A i 15, S 1300 (West 2004,

U See William C. Dune

¢ - Duncan. Domestic Partnersh 4 ' d S

Review and Critique. 2001 BYU L. Riv.vel (2 f o dhe Lnied States: A

2 d at 972,

143 at 97475 ; g

o Id. 2t 974-75: see also Arlington County v, White, 32y S.E2d Toa (Va2

Prixet tHE Law or Fasary Dissont §

MENDATION, ch. 6 (2000).

45 74, § 6.01.

M6 1d. §86.01. 6.03.
Id. §6.01.
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B.  Contractual Recognition

The seminal case in this area is, of course, Marvin v. Marvin '*
The California Supreme Court recognized a contract between
parties to a cohabiting relationship for purposes of property dis-
tribution at the termination of the relationship.'*® The court
noted the increase in couples living together without marriage
and suggested that common fairness required recognition of con-
tractual agreements between cohabiting parties.!*

A useful article on this topic classifies states based on their
recognition of contracts between cohabiting couples.'”' The arti-
cle notes that seventeen states have court decisions that provide
some recognition of express or implied contracts between unmar-
ried cohabitants or other kinds of equitable doctrines.’™ Five
states recognize only express and implied agreements, and nine
only express agreements.'™ Three states recognize no agree-
ments between unmarried couples.!™

The state courts that have rejected contract claims between un-
married partners have relied on public policy grounds for their
decisions. The Illinois Supreme Court. in rejecting the claim of
an unmarried partner of fifteen vears. cited public policy “disfa-
vor[ing] private contractual alternatives to marriage.”"?> In Lou-
isiana. such claims were rejected based on the state’s interest in
discouraging “relationships which serve to erode the cornerstone
of society, l.e.. the family.”'*® In one case, the Louisiana Court

of Appeals concluded:

To equate the non-marital relationship of concubinage to a
marital relationship is to do violence to the very structure of
our civilized society. Without the family, the State cannot ex-
ist and without marriage the family cannot exist. Thus, aside

148 357 P.2d 106 (Cal. 1976).

149 /d. at 110.

150 7d ar 109, 122,

151 Katherine C. Gordon, The Necessity and Enforcement of Cohabitation Agree-
ments: When Strings Will Anach and How 1o Prevenr Them—A State Survey, 37
Braxpers LJ. 245 (1998).

1827 at 248 (listing Arizona. California. Connecticut. Florida, Hawaii, Indiana,
[owa. Kansas. Missouri. Nevada, New Jersey, North Carolina, Pennsylvania, Ver-
mont. Washington, West Virginia. and Wisconsin).

133 74, at 249-230 (listing Alaska. Maryland, Nebraska, Oregon. and Wyoming for
express and implied: listing Minnesota, Kentucky, Michigan, Mississippi, New
Hampshire. New Mexico. New York, North Dakota, and Ohio for express only).

134 [ ar 233 (listing Georgia, Illinois. and Louisiana).

155 Hewitt v. Hewitt. 394 N.E.2d 1204, 1210 (1ll. 1979).

1536 Schwegmann v. Schwegmann, 44] So. 2d 316, 324 (La. Ct. App. 1983).
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from religious or moralistic values. the State is justified in en-
couraging the legitimate (marriage) over the legitimate (con-
cubinage). for to do otherwise ? to spread the seeds of
destruction of the civilized society.

The Georgia Court of Appeals also cited public policy con-
cerns in rejecting an implied contract claim between unmarried
couples. The court stated: “Meretricious sexual relationships are
by nature repugnant to social stability. and our courts have on
sound public policy declined to reward them by allowing a
money recovery theretfor.” ™

A recent Washington state case addressed the implications of
these doctrines for same-sex couples.”™ In its decision. the

Washington Supreme Court held that “[e]quitable claims are not
g.nna:ao_: on the “legalitv’ of the _.n_z:.::,,._:.ﬁ between the par-
ties. nor are :Fé Iimited by the gender or sexual orientation of
the parties.™' ™ Thercafter. the court :Z_ng atrial to determine
the share of community property to which the decedent’s same-
sex partner might be entitled. !

C.

1o Cusiody and Visitation

Puarenting Recognition

Although some states still have valid laws that indicate that 4
parent’s visitation might be restricted based on their sexual rela-
.:c:w::q with a person to whom they are not married. the trend is
i the opposite direction.!” However. a recent Arkansas case
upheld a finding of contempt where a mother violated a condi-
tion of custody that required that she not cohabit with her part-
ner.'* Though the case law on the issue is sparse. some courts
vhave granted custody o a pareat’s cohal diting partner when the
partner is not the child's father.* In a California case. the court

Id. at 326,
LN Long v Marine, 441 S,
PYAasquer v Hawthorne,

arent’s
VLRSI 478 (i,
\ lor, 47 ,f.ﬁ 3d 220y 20011,
MeKinley v MeKinlev, 631 ,,/:. 2d .#“ (La. Cr
Dombrowski, 703 P.2d 1218 (Was
(HL App. Ct 19 But sev Inre /n SOIL. Um |/ xg | A./;_. u
under atate constitution. i
custody 1o an unrelated coh
parent).

I

,; 2::2:5:% that
hts would be v _:_,:r;_ i court were to grant
tner of the parent over the objection of the
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of appeals recognized the domestic partner of a child’s mother as
a joint parent. cven though the child was not related to the part-
ner, because of an express contract between the parties.'*®
There has been more case law involving same-sex couples.
A review of the cases before 2001 indicated twelve states with
reported decisions allowing for custody or visitation by a same-
sex partner of a child’s parent.'™ Since that time, these states
have issued a number of similar decisions.'®® In addition, Dela-
ware and Connecticut have joined the trend, as did the Chio Su-

preme Court. where a lower court had previously decided against
169

166

such a claim.

2. Adoprion

The case law related to adoption by unmarricd couples (what
little there is) indicates that nonmarital cohabitation is not a bar
to a joint adoption. A Maryvland appeals court case held that a
child could be adopted by his mother’s fiancé. reversing the trial
court’s decision that the couple must be married one year before
the adoption could be granted.'” Also, a recent New York case
found that cohabiting couples had standing to jointly adopt a
child biologically unrelated to both.!™

Same-sex couples have been granted the right to jointly adopt
children through court decisions in at least nine states.'”? How-

ever. Nebraska rejected these second-parent adoptions in

105 Dunkin v. Boskev, 82 Cal. App. 4th 171 (2000).

120 The potential complexity of these cases is illustrated by a recent case granting
parental rights to the sperm donor of a child being raised by a same-sex couple.
Tripp v. Hinckley. 736 N.Y.5.2d 506 (N.Y. App. Div. 2002).

107 William C. Duncan. “Don’t Ever Take a Fence Down™: The “Functional” Defi-
nition of Family—Displacing Marriage in Family Law 3 J.L. & Fam. Stup. 57, 65-74
(2001).

168 See AF. v, DLLP.L 771 A2d 692 (N.J. Super. Ct. App. Div. 2001); Janis C. v.
Christine T.. 742 N.Y.S.2d _ 381 (NLY. App. Div. 2002); L.SK. v. HAN, 813 A.2d
872 (Pa. Super. Ct. 2002).

_:: Lavoie v. Macintyre, No. FA010343228. 2002 WL 31829964 (Conn. Super. Ct.
Nov. 26, 2002) (granting a same-sex partner visitation of child born to partner
through artificial insemination); Chambers v. Chambers, No. CN00-09493, 2002 WL
1940145 (Del. Fam. Ct. Feb. 5. 2002} (concluding that a same-sex partner is a “par-
ent” of a child born to a partner through in vitro fertilization); In re Bonfield, 780
N.E.2d 241 (Ohio 2002y {concluding that while partner was not “parent,” the juve-
nile court could allow shared custody if in best interest of the child).

70 In re Adoption No. 90072022/CAD, 590 A.2d 1094 (Md. Ct. Spec. App. 1991).

171 [n re Adoption of Carl. 709 N.Y.S.2d 905 (N.Y. Fam. Ct. 2000).

172 See In re Hart, 806 A.2d 1179 (Del. Fam. Ct. 2001): In re Adoption of RB.F,,
803 A.2d 1195 (Pa. 2002); Duncan, supra note 167, at 62-65.
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Recently. some statutes have addressed joint adoption by un-
married couples. /_;f[_n::/r:J Vermont. and Connecticut spe-
cifically provide for joint adoptions by unmarried couples.'™
Utah specifically prohibits such Lgc%:c:/ U Mississippi prohib-
its adoptions by same-sex couples.' ™

D Specific Recognition

There are also a number of wavs in which state laws recognize
cohabiting couples for specific purposes. Among the most com-
mon is the provision of domestic violence restraining orders per-

taimng to unmarried couples. New York is the only state that
1s not clear on this point.'™ The few courts that have addressed

“H i re Adoption of Luke, 6400 N W2
Appeals reached a similar conclusior
Sharon S, v, Superior Court. 93 Cat,
2003,
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the issue have concluded that these laws cover same-sex
couples.!™

A number of states recognize cohabitants for a few discrete
benefits. One of the more important court decisions on the mat-
ter. Braschi v. Stahl Associates . held that a same-sex partner of a
decedent should be able to avoid eviction from a rent-controlled
apartment.’™ A few states allow domestic partners to make ana-
tomical gifts for a decedent partner or to control the disposition
of remains.”™' Others allow partners to make health care deci-
sions'™ or gel insurance coverage for the other partner.'” The
District of Columbia allows family leave to domestic partners,’®
and Vermont allows crime victim compensation.'®®

Other areas of the law are more mixed. Courts have routinely
rejected assertions that cohabiting couples should be able to in-
voke the testimonial privilege afforded married couples.™® Al-
though a large majority of decisions considering the issue have
held that unmarried cohabitants cannot establish claims for loss
of consortium. a handful of cases have allowed cohabitants to

[

recover.
E.  Liabilitv Recognition

Not all legal recognition of cohabitants is positive, though. A
few states still outlaw cohabitation per se,'™ through fornication

2 See (ilater v. Fabianich. 625 N.E.2d 96 (Il App. Ct. 1993); Ireland v. Davis,
957 S.W.2d 310 (Kv. CL App. 1997): State v. Yaden. 692 N.E.2d 1097 (Ohio Ct. App.
1997); State v. Hadinger. $73 N.E.2d 1191 (Ohio Ct. App. 1991); State v. Linner, 665
N.E.2d 1180 (Ohio Mun. Ct. 1996).

130 Braschi v. Stahl Assoc., 344 N.Y.S.2d 784 (N.Y. 1989): see also N.Y. Rent Sta-
bilization Code § 2520.6.

INE ARz REV, STAT. § 36- z,rjﬂ 2004); D.C. ﬁ:CT ANN, § 3-413 (West 2004).

152 Ariz, Rev. Stat. § 36-3231 (West 2004); Mivn, Stat. ANN. § 145C.03 (West

REV. STaT. ANN, U 24, § 2319-A (West 2004): R GEN. Laws § 36-12-1

JDE ANN.
Star. Ann. tit, (20§ 5

“Annotation. Communication Between Unmarried Couple Living Together as
Privifeged . 4+ A LRATH 422 (2004).
See Sonja A. Soehnel. Annotation, Action for Loss of Consortium Based on
Nonmarital Cohabitation . 30 A LR 411 553 (2004); see also Lozoya v. Sanchez, 66
PAd 948 (N 2003).
S, STar ch. 79802 (Westlaw 2004); MicH. Comp. Laws § 750.335 (Westlaw
2004y Miss. Cope ANN. § 97-29-1 (Westlaw 2004); N.C. GeN. StaT. § 14-184
(Westlaw 2004): N.D. Coxv. Cope § 12.1-20-10 (Westlaw 2004): S.C. Cobe: ANN.
§ 16-15-60 (Westlaw 2004): Va. Copr AnN. § 18.2-345 (Westlaw 2004); W. Va.
Cobr § 61-8-4 (Westlaw 2004).
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Aveg 189 - 1] ree - it
_._:,;‘ orunul recently, sodomy laws."” Additionallv (although
this E:.,.m:‘mcuz./. not be a liability). cohabitation mav cause the
termination or reduction of alimony. One student author
Uo:ﬂog out :ﬁ: fifteen states specitically allow for modification
or termination of alimony awards if !

@ awards if the former spouse

rmit \ spou

cohabits, ™! P

111
IMPLICATIONS OF RESEARCH FOR LEGAL POLICY

Having surveved both relevant social science evidence and the
T . Sy - Q . H 1
,r.n:a?:,_rmu_ trends the question remains: What are the ramifica-
tions of what we know on what we ought to propose?

A, Specific Implications

In terms of recognition of express or implied contracts he-
2.n.o: cohabitants. the research would seem to have mixed W,E pli-
cations. While the absence of formal ?E:qmanﬁ on wj >
relationships involved might make CXPIess contracts ,:mnnf.fjw
the problematic nature of many of the relationships ,,SEE oo::
w.& caution in which specific agreements are enforced. The tradi-
:c:m._ unwillingness to enforce a contract based on F:F,
consideration of sexual relations continues 1o be appropriate
However. the research does not indicate anv reason that @%Rﬁm.
agreements could not settle thorny @:nm:o:% mvolving _,83 ofw,
3@:6 of property. On the other hand. the relative Smga:ga:cn
of the parties in financial matters. combined with the relatively
short duration of the refationships. would seem to advise %55#
a system of implied contract recognition since it is not m_amw :x,:

S - ¢~
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the couples intend to establish any kind of formal relationships
and may in fact have different intentions regarding their decision
to cohabit. A domestic relationship based solely on economnic or
sexual convenience would surely entail different expectations
than a couple’s decision to live together during a period of
engagement.

When a cohabiting couple parents a child, the respective legal
responsibilities of each are probably addressed through legal pre-
sumptions that have nothing to do with their living arrangement.
However. the questions are more difficult regarding the legal
rights and responsibilities of a non-parent partner of a child’s bi-
ojogical or adoptive parent. The social science evidence sug-
gesting increased potential for harm to children living in these
arrangements would tend to provide an argument for disfavoring
the grant of legal rights to a non-parent. The law’s policy of
favoring the rights of parents to the exclusion of others would
ccem to counsel the same result.'”? Adoption by unmarried
couples would also seem to be appropriately treated as some-
what suspect. based on concerns for the child’s well-being and
development.

The negatives associated with non-marital cohabitation pro-
vide a good reason to disfavor the practice. However, it seems
unlikely that laws prohibiting cohabitation can or should be
strepuously enforced. While states may elect to keep such laws
on the books in order to send a signal regarding the state’s policy
of favoring marital relations, this area of legal recognition is not
likely to be a significant one in the future.'

The general field of specific recognition of cohabitation may
be most justified by the rescarch findings summarized above. For
instance. it seems clear that domestic violence protection is
wholly appropriatc when there seems to be a correlation be-
tween cohabitation and higher risks of violence. As a general
matter, it seems to be reasonable to allow cohabiting couples to
argue that the specific and unique nature of their cohabiting rela-
tionship mav justify state legislatures in taking cognizance of it.
However. in many circumstances. the legal defaults that would be

192 See Troxel v. Granville, 30 1S, 37 (2000).

193 Recognition for purposes of decreasing abimony may be another matter.
While the instability of cohabiting relationships make it unwise Lo assume that those
relationships will be fulfilling the same function as remarriage for alimony purposcs,
it hardly seems fair to allow an ex-spouse to avoid the consequences of remarriage
by choosing to live with someone rather than marrying them.
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established to respond 10 cohabitation could be more appropri-
ately handled by recognizing explicit agreements between the
parties (for example. giving a partiter power-ot-attorney  for
health care decision-muking) when the intent of the ?:,:cﬁ may
vary widely from couple 10 couple. .

Kwﬁ political effort has been directed 1o securing formal ree-
ognition of cohabitation through creation of some kind of legal
status. This approach is least justitied by the social science evi-
dence. The variety, instability. and liabilities of cohabitation
muke it unwise for a state to favor the practice by giving it a
status that would make it competitive 1o _:N:.::ma.r which is
clearly a very different thing. Although the states may not be
able to prevent an abandonment of marriage as the social ideal
U..< individuals. it need not become official state policy that mar-
riage and cohabitation are equivalent. )

B Argument for Graniing Stans

.Og.::_m_.,,. the most controversial policy preseription is to
withhold formal recognition of cohubiting couples as domestic
partners or through some other kind of status. Advocates of Je-
,mm_,ﬂmoofmsz._o: (particularly of u formal status) advance three
major arguments in favor of recognition.

1. Recognize Reality

First. they point to the increasing prevalence of cohabitation
and argue that the law should reflect this social reality. A news-
paper report describes the authors of the ALJ PA\.E.\.\,N\S, as sav-
ing “they are just reflecting realit.™ ™ In an ad hominem attack
on opponents of legal recognition of unmarried partnerships.,
Melanie Heath and Judith Stacey said. ~Perhaps discomfort with
our monQ.m exceptional degree of racial. ethnic. and cultural di-
versity undergirds the enduring appeal of our relentless cam-
paigns for everlasting familv  conformity.” ™ Thus. the
opposition is characterized. to Drs. Heath and Stacev. by its un-
willingness to embrace the current reality of “family diversity,”

194 ance. o v . : N

For instance. a voung couple may feel t : le having ther parents

make significant med decisions on their be : : rtner they .:‘m not
sure they will Jive with for lone. .

193 Karen S. Peterson. Love wd the Law: A R
S. v L A Re Dec.
2002, at Ds. Dec. 4.
196 Melanie Heath & Judith Stacey. 77 wrlantic Famiity Trn 05 Asi T S

658, 667 (20023,
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Similarly. the 2001 president of the Pacific Sociological Associa-
tion referred to critics of cohabitation-friendly legal policies as
“nostalgic.™"” Some even believe that legal recognition would
assuage the negatives currently associated with non-marital

]

cohabitation.

This line of thinking ignores the justification for treating mar-
riage as a preferred status in the law. As Professor Bruce C.
Hafen noted:

[T]he commitments inherent in formal families do increase the
likelihood of stability and continuity for children. Those fac-
tors are so essential to child development that they alone may
justity the legal incentives and preferences traditionally given
to permanent kinship units based on marriage. The same fac-
tors can justify the denial of legal protection to unstable social
patterns that threaten children’s developmental environ-

19x

The preference for marriage comes not so much from an igno-
rance of current behavioral practices as from a recognition of the
reality that society benefits when the people who bear children,
or who may bear children. are committed to those children and
to each other in such a way that the probability that family stabil-
ity will be realized for those children is greatly enhanced.

On a practical level, proposing that all existing relationships be
granted some kind of recognition is to create a category without
limitation. Would this category be limited to couples, for in-
stance?' It could also prompt a massive influx of new contro-
versies into the legal system. It may also defeat the expectations
of the partics who deliberately chose not to marry precisely to
escape the legal regulation that decision would entail.

2. Just the Same

Second. advocates of legal recognition of cohabiting couples
argue that unmarried couples and married couples are funda-
mentally similar. Thus. unequal treatment is not justified. A re-

197 Seott Coltrane, Marketing the Marriage “Solution”: Misplaced Simplicity in the
Politics of Fatherhood . 44 Soc. Perse. 387 (2001).

s Bruce O Haten. The Constitutionul Status of Marriage, Kinship and Sexual
Privacv: Baluncing the Individual and Social Interests, 81 MicH. L. Rev, 463, 475-76
(1983).

19 Heath & Stacev. supra note 196, at 664 (noting research which counters
overemphasis on partnering and parenting” with the study of relationships anchored
“not in the dyad, but in more fluid. extended relations of reciprocity and care” in-
cluding “nonheterosexuals™ who are “coupled, uncoupled or polyamorous.”).

“q
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cent article reporting census  data on unmarried couple
houscholds included the cluim by an activist that same-sex
couples “are “u mirror image of the majority of families in the
country” who should have the same benetits and protections.”™
Of course. this kind of claim is completely unsupportable on its
face since the majority of familics (even if that term is defined 1o
include unmarricd couples) are made up of opposite-sex part-
ners. Even opposite-sex cohabiting couples are not a “mirror im-
age” to married couples since they are not legally bound together
in a union that will require state intervention to dissolve.

This “sameness.” then, must exist on some level of abstraction,
For instance. another advocate of increased legal recognition of
unmarried couples wrote: “In truth. most cohabitors describe
themselves as happy. and muany support each other through
school and medical crises. attend family dinners and celebrate
family birthdavs and anniversarics together. and have clear ex-
pectations for a long future together. .. ™™ The same author
wrote: "Many cohabitors are more like married couples than dif-
lerent from them-—we cat dinner together every night. enjov the
condpany of our pets. in many cases parent children together. pav
the bills. and put out the reeveling.”

Thus. it would uppear
that the relevant “sumeness™ involves similarities in meal shar-
ing. pet ownership. joint participation in events. ete,

While much of this is obviously just rhetorical flourish. the
weakness of the comparison is evident. For instance. contrary to
the characterization of the Alternatives (o Marriage Project.
married couples do not merelv have “clear expectations for a
long future together.”™ " In fact. rather than an Texpectation.”
they have a legally binding commitment to a lifclong relationship
that can only end with a formal divorce. Even if a divorce is
casily obtained. it is still a significant barrier to dissolution. Co-
habiting couples may want to stay together a long time. but there
are no barriers to the exit of the parties from the relationship.
As Maggie Gallagher noted: “[Marriage’s] existence signals to

cohabitors the limitations of their own. as well as their partier’s

200 Census Data Assesses Same-Sex Cong NNy T30 2003 @ dfubl

ar 2003 WL SS371261
U Alternatives 1o Marriage Project. Whee The Case for Ma
You o Know  ar hups www unmarricd org casehunl (20045,
B

203 I,

we Docsn't Wane
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commitment.”** Similarly, while cohabiting couples may have
children in their home, they must rely on state intervention to
formalize their joint relationship to the child. The difference for
same-sex couples is even more stark since :Hmv.\ E:ﬂ rely on re-
productive technology or the vuan_wmzon of a third party to
have a child become part of the relationship.

Most importantly. the argument of sameness is %oan.m?:% re-
butted by the relevant social science evidence that Ea_om‘ﬁmm sig-
nificant differences between married couples and cohabitors in
the duration of the relationships, level of commitment, H:ﬂ@:nv\
to experience violence, and the effect on children. .F: simply,
the failure to get a marriage license was likely not an inadvertent
one. The tendency of many cohabitors to eventually marry un-
derscores the fact that they understand a difference between the

statuses.

3. Functional Families

Finallv (and closely related to the “just the same” mamﬂa.o:?
advocates argue that the quality of relationships, not their form,
are 55::::% Therefore, there is no justified distinction based
on familv structure. This is evident in the quotes noted above.
These @moﬂmm could be paraphrased to say, “Why mro:_az,ﬁ. we
favor any relationship where the parties share meals, ooﬂ.:B: to
each other. and are generally mutually supportive?” This argu-
ment may even cede some differences, but would assert that
these are not necessarily bad. As long as the @mazo:um:ﬁm are ful-
filling the nebulous functions we associate with families, they
should be considered families even if not all of the legal prereq-
uisites are met. This line of thinking is illustrated in a Qoﬁ.: _w.
gal survey that described a perceived gap between “the family in
casebooks and the family in action,

However. as Professor Hafen pointed out, “Impermanent rela-

205 Maggic Gallagher, Whar is Marriage For? The Public Purposes of Marriage
62 La. L. Rev. 7730790 (2002). v

T.J,h Developments in the Luw—The Law of ,SS,:.s%m and ﬁ:.::ﬁ: 116 Harv. L.
REvV. 1996, 2000 (2003). Although the veracity of this o:gan@:Nﬁ:.E may Uo Q_.,mT
lenged since casebooks seem to be increasingly sensitive to issues of E::_Mm?m?,:wu
See PETER N. SWistER BT AL, FamiLy Law: Casgs, Z.}..:E}rm AND Mszrer
33, 208 (1990) (chapters on nonmarital agreements AE::@SEE: moEE‘cE,mz :
same-sex marriage ) WartER WADLINGTON, CASES AND OTHER 7\_>.._.m§>rw ON
DosesTic Recarions 1 (1990) (a section, “Shifting Notions of Marriage and 9@
Family.” and Marvin): WaLrer O. WEYRAUCH ET AL, Cas 5. AND MATERIALS ON
Faity Law 213, 537 (1994) (sections on non-marital cohabitation and same-sex
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tionships that perform some intimate or associational “functions
cannot claim the same position as marriage and kinship in ensur-
ing a political structure that limits government. stabilizes social
patterns. and protects pluralistic liberty through the power of its
own relational permanency.”™ The differences in cohabitation
and marriage point to significant effects of tamily structure on
family outcomes. While the attributes identified by proponents
of the functional understanding of the family (such as commit-
ment, caring. and a shared life ) arce certainly necessary to a family
deserving of state recognition. they are clearly not sufficient. The
foundational element of marriage between a man and a woman
cannot be disregarded. This clement is the source of a legally
binding commitment between spouses and towards the children
they beget. It makes it possible for children born to the union to
have a significant relationship with their mother and tather.

To take an analogy from genetics. it has been noted that “the
DNA of human beings and chimpanzees is 98 to 99 percent iden-
tical. ™" While the technical difference may be slight, the impli-
cations of that difference are vast. Similarly. marriage and
unmarried cohabitation mayv look very similar. but the differ-
ences are profound.

One of the troubling practical implications of ignoring that dif-
ference is that. 1o the degrece the default rules for understanding
the family are abandoned. increased government intervention
becomes necessary to sort out fumily guestions. A marital pref-
erence simplifies the establishment of paternity and maternity,
for instance. On the other hand. nonmarital childbearing can
greatly increase the complexity of determining parental rights.
Similarly. the focus on the parties” intent in disputes between co-
habitants is much more fact-sensitive than the standards gov-
erning marriage dissolution.

o seetion. “Common

)

marriage): Lestie Jo Haries 10oar. Fasnoy Taw 139
Law Marriage and the Rights of Unmarried Coh,
206 Haten. supra note 198, at 482

7 James Fo Crow, Unequal By Natre: A Geneticise's Perspective on Human Dif-
ferences. Darbparts 82 (Winter 2002); see also Rov 1. Britten. Divergerce Benveen
St Counting Indely. 99

Samples of Chimpanzee and Humun DN Sequences is S
MY OF ScIpNcks OoF tHE UNireD STates

PROCEEDINGS OF THE Na't]
roting the correct amount of shared DNA iy
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CONCLUSION

The challenge of nonmarital cohabitation to family law is not
primarily in its potential to lure marriageable persons away from
marriage. though legal recognition of cohabitation clearly pro-
vides an incentive to forego marriage for some couples. Its chal-
lenge is in the abandonment of the social ideal of marriage that
will be required to accord non-marital cohabitation legal sta-
tus.”"™ The research on cohabitation provides strong evidence
that marriage (as the comparison used to assess cohabitation’s
outcomes) is a bona fide social good. While for some this aban-
donment of marriage is the point. or at least a happy by-product,
what we know about the different attributes and outcomes of
non-marital cohabitation should counse! caution and hesitancy
before treating all personal choices as equally deserving of legal
approbation. Otherwise. we run the risk of endorsing a social
evil.

208 Cf Gueert Ko CHEsTERTON. WHAT'S WRONG witH THE WoRLD 6 (1910)
(“The only way to discuss the social evil is to get at once to the social ideal.™).



